© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21

KAMALA D. HARRIS
Attorney General of California
TAMAR PACHTER
Supervising Deputy Attorney Generd
SHARON L. O’ GRADY
Deputy Attorney General
State Bar No. 102356
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5899
Fax: (415) 703-1234
E-mail: Sharon.OGrady@doj.ca.gov

Attorneys for Defendant Kamala D. Harrisin her

Filed05/08/15 Pagel of 24

official capacity as Attorney General of the State of

California

IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF CALIFORNIA

OAKLAND DIVISION

EROTIC SERVICE PROVIDER LEGAL,
EDUCATION & RESEARCH PROJECT,;
K.L.E.S; C.V.; J.B.; AND JOHN DOE,

Plaintiffs,

GEORGE GASCON, in hisofficial capacity
asDistrict Attorney of the City and County
of San Francisco; EDWARD S.
BERBERIAN, JR., in hisofficial capacity as
District Attorney of the County of Marin;
NANCY E. O'MALLEY, in her official
capacity as District Attorney of the County
of Alameda; JILL RAVITCH, in her official
capacity as District Attorney of the County
of Sonoma; and KAMALA D. HARRIS;, in
her official capacity as Attorney General of
the State of California,

Defendants.

4:15-CV-01007 JSW

ATTORNEY GENERAL’'SNOTICE OF
MOTION AND MOTION TO DISMISS

Date: August 7, 2015

Time: 9:00 am.

Dept: 5, 2d Floor

Judge: The Hon. Jeffrey S. White
Trial Date:  None Set

Action Filed: March 4, 2015

Notice of Motion and Motion to Dismiss under Rule 12(b)(6) (4:15-CV-01007)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21 Filed05/08/15 Page?2 of 24

TABLE OF CONTENTS

Page
INOLICE OF MOLION........eiiiiitieiee ettt st a et e s st e beeneesaeesbeenseeneesbeeneesreenseennens 1
Memorandum of PointS and AULNONTIES............coiiiiiiee e e 2
INtroduction/SUMMary Of ATQUIMENE...........eoiiiiieieie ettt sae e e e se e be e sne e 2
B F 01 ( | {011 o [PPSR 3
l. Penal COOE SECLION BAT ......ocueiieeee et s 3
1. The allegations of the COMPIaINt...........ccooiriiieiie s 4

A. Thefirst claim for relief — substantive due process right to engage
TN PPOSETULTON ...t sre e 4
B. The second claim for relief —right to free speech..........cccooveiiieiiinnene 4

C. Thethird claim for relief — substantive due process right to earn a
[IVINQ ¢t b e nre e nre e 5
D. The fourth clam for relief — freedom of association ...........ccccceveeneriinnienne 5

E. Thefifth claim for relief — California Constitution, Article 1,
SECIONS 2(2) AN 7(). ..eveeveeiereerieeieeee et 5
F N (0 10011 o | PSPPSR 6
l. Legal StaNard...........ccoieiiiiieee e e e 6
1. Plaintiffs’ substantive due process claimsfail ... 6
A. There is no fundamental right to engage in prostitution or its

S0 [Tol] 7= 1] TSP 7

B. The Supreme Court decision in Lawrence v. Texas does not apply
to plaintiffS allegations...........ooeriiiieieee e 10
C. The statute is rationally related to legitimate government interests.......... 11
[1. There is no free speech right to solicit the crime of prostitution .............cccc....... 13
IV.  Thereisno associational right to engagein sex for hire...........ccocevvienininnenne 13
V. There is no substantive due process right to earn aliving as a prostitute............. 14
VI.  Plaintiffs state claimsSfail.........ccoioiiiiiiiii e 15
VII.  Plaintiffs as-applied challengesfail ... 16
(@00 070: (11 T o 1SRRI 17

|

Notice of Motion and Motion to Dismiss under Rule 12(b)(6) (4:15-CV-01007)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21 Filed05/08/15 Page3 of 24

TABLE OF AUTHORITIES
Page

CASES
832 Corp. v. Glouster Twp.

404 F. SUPP. 2d 614 (D.N.J. 2005) .......ooverereeeeresseeseeeessessesseessessess s sessesssesesssesse s ses s ssesnens 11
Arcarav. Cloud Books, Inc.

478 U.S. 478 U.S. 697 (1986)......ccuemeererierienrerienreseneessessessessessessessessesseessessessessessessenses 2,13,14
Bd. of Regents of State Colleges v. Roth

08B U.S. 564 (L972) ...ceeieeeieeiesteeieeieeesie e stestestestesse e sseeeesaessesbestesbessessesseeneeneensessessessesseanes 2,14
Bell Atl. Corp. v. Twombly

550 U.S. 544 (2007) ...evveeeeeeseeieeeeeessesseseessessesssessessassessssssessessesssessssssssssnesssessessesssessessessesnes 6, 17
Bishop v. Wood

E L LU ST N (L () N 14
Black v. Payne

591 F.2d 83 (9th Cir. 1979)....ceeiieeecie ettt st e e naestesaesnenne s 14
Blackburn v. City of Marshall

42 F.30 925 (5th Cir. 1995)........ceivieeeeeeeseeeeeesessesseeseessesssesssssssesssss s sssesssesesssssessssssessssesnens 15
Brown v. Community Redev. Agency

168 Cal. APP. 3d 1014 (1985).....cueieeieiirerieerieeesiesiestessessessessesseessessessessessessessessenseessessessessessenns 16
Colacucio v. City of Kent

163 F.3d 545 (9th Cir. 1998).......cceiieiiiitiriieieieiee e ste e sre et ste e besreeseeseeeensestestessesseens 12
Conn v. Gabbert

526 U.S. 286 (1992) .....ecueerieieiesiesiesieeteeseeseeeeseestessessessesseeseseessessessessessessessessesssessessessessessessens 15
Conservation Forcev. Salazar

646 F.3d 1240 (9t Cir. 2011)..c.ccieieieiieieieiiesiesie ettt see s te e se e e e e seessestessessennens 5
Coyote Publ’g, Inc. v. Miller

598 F.3d 592 (9th Cir. 2010).....cueierieeiesiisiesieeieieieeseesee e see e ssessessesseeeeseeseessessessessessens 8,11, 12
Daniels-Hall v. National Educ. Ass'n

629 F.3d 992 (9th Cir. 2010)....ccuiiueeieeiieieiiesiesiesiesie e st et sseeeeseesse s e stesressesseeseeseeseeseessessessessessens 6
FCC v. Beach Commc'ns, Inc.

508 U.S. 307 (1993) ....veeueeueerieiesiesiesiesseesesseeeeseessessessessessessesseessesessessessessessessessesssessessessessessenses 6
Foti v. City of Menlo Park

146 F.3d 629 (9th Cir. 1998)......ccceieeierieriesiesesieseeeeeeee e sae st st e e seeeeseesaessessessesneens 2,16

Notice of Motion and Motion to Dismiss under Rule 12(b)(6) (4:15-CV-01007)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21 Filed05/08/15 Page4 of 24

TABLE OF AUTHORITIES
(continued)
Page

FW/PBS, Inc. v. City of Dallas

LG B U R A L (11 L[ ) O 14
Gonzalesv. Raich

545 U.S. 1 (2005) ..cueeeueieueeieeiesieesieeeeseesteeseesseesesessseesessessseesseasesssessesseesseessesseessessssseessesssens 15
Hoye v. City of Oakland

653 F.3d 835 (IO Cir. 2011)..ccueiceecieeiecee sttt re e enaeeneeenee s 16, 17
IDK, Inc. v. County of Clark

836 F.2d 1185 (9th Cir. 1988).....ccceeiueeierieeiesiesieesieeee e estesee e eseseesre e e sseesreenaeeneesseenes passim
Isaacson v. Horne

716 F.3d 1213 (9th Cir. 2013)....ccueecieeieeeecieeieeees e esie e st ae e e e te e s reesaeenesse e seenaesneenseeneens 16
Kimv. Superior Court

136 Cal. AppP. 4th 937 (2006).......ccceeeeereerieeieeseesteeieeseeseeseeseesteseesseessesseesseensesseesseensesseees 4,13
Lawrencev. Texas

539 U.S. 588 (2003) .....ecueerreeierieesiiesieeeesteestesseesseesseesessseessessesseessesssssseessesssssseessesnsens 6,7, 10,11
Legal Aid Servs. v. Legal Servs. Corp

608 F.3d 1084 (9th Cir. 2011)....ccueeceeeieeeeerieeiteseeseeste e sre e e ee e eeesee e e saeeeesseesseenaesneensennnens 17
Livid Holdings Ltd. v. Salomon Smith Barney, Inc.

416 F.3d 940 (9th Cir. 2005).......cccueieerieeieeieseeieseesieeeeseesseeeesseessesseesseessesseesseessessesssesssesenns 6
Lovev. Superior Court

226 Cal. APP. 3d 736 (1990)......ceieeeeieesieeeesteerteeseeseeseeseesseeaeseesseesesseesseenseeseesseeaesreenseeneens 12
Navarro v. Block

250 F.3d 729 (9th Cir. 200L1)......ceieeeieeieeieesieeeeseesteeseesreesteeaesreessessaesseesseessesseesseensesseessesnsesseesns 6
Northern Mariana Islands v. Taman

2014 WL 4050021 (N. Mar. 1. 2014) ....oooeeee et esteeee et e e te e se et enaesneenseennens 12
Pennhurst Sate Sch. & Hosp. v. Halderman

AB5 U.S. 89 (L1984) ....c.eeeeeeee et eie ettt e ee et este e st s e e s e e te et e sseenae et e ase e teenaeereeteenaenneenren 2,15
Peoplev. Caswell

LG @ e o G I (o ) S 16
Peoplev. Grant

195 Cal. APP. 4th 107 (2011)....cceeieeeeeeieeeeie et ese et e e e sae e ete e sreeneenaesneenes 12,16

Notice of Motion and Motion to Dismiss under Rule 12(b)(6) (4:15-CV-01007)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21 Filed05/08/15 Page5 of 24

TABLE OF AUTHORITIES
(continued)
Page

People v. McEvoy

215 Cal. APP. Ath 431 (2013).....eeieeeieeeesieeeeseesteeee e esteseesreeaesseesseeeesseesseeseeseesseenaesseenseenenns 10
Peoplev. Pulliam

64 Cal. APP. 4th 1430 (1998)......c.eeceerieeeeieeieeeeseesesee st esre e e e e e sreesseesseeeesseesseenaesneenseennens 16
Peoplev. Superior Court (Hartway)

RSOz B To [ X I (1 4 TS 16
People v. Williams

811 N.E.2d 1197 (I1. APP. 2004) .....oeireeieeeesieeeeeieesteesteseesreeaeeaesseetesseesseensesseesseenaesseesseenenns 11
Raich v. Gonzales

500 F.3d 850 (9th Cir. 2007)...ccueeiueeeieeesieeiesieesieeeeseesseseesseessesseesseessesseesseessessessseessesseesns 7,89
Roberts v. United Sates Jaycees

AB8 U.S. 609 (1987) ....ueeireeeeeueesieeiteeeesteesteesessseestesseesseesseasesasesssesseesseessesseessesssesseesseessessenssesees 10
Romero-Ochoa v. Holder

712 F.3d 1328 (9th Cir. 2013)....c.eeeieieeiieeieeiesie et see st eee e te e se e seenaesneenseeneennaenns 2,6
Sav-On Drugs, Inc. v. County of Orange

RSO O Y o o G o It I (1 4 16
Sate v. Romano

155 P.3d 1102 (HBW. 2007) ..ecveieeireeieeeesieesiesseesseeseeseesseesssssessseesssssesssesssessesssessssssesssesnsessesses 11
Tily B., Inc. v. City of Newport Beach

69 Cal. APP. 4t 1 (1998).......eccieeeeieeie ettt e st e e te e e sreesaeeaesre e teenaesneenseennens 13
U.S v. Dhingra

371 F.3d 557 (O Cir. 2004).....ceeiieeeeeeieeeesteeste e s este s e e eaesae e etesreesseeseeseesseenaesneesseanenns 13
United States v. Carter

266 F.3d 1089 (9th Cir. 2001).....ccueeeeieeiieeiesieesieeeeseesteseesseeseseesseeeesseesseessesseesseesesseessesssnns 11
Van Buskirk v. Cable News Network, Inc.

284 F.3d 977 (O Cir. 2002)......ceiueeieeeieeieesieseeseesieeseeseesteeae e sseesesseesseessesseesseesesseessesnsessensns 6
Washington v. Glucksberg

521 U.S. 702 (1997) ...ueeeueeiteeie et esieeteeeesteeeestee e aesseeste e sseesseeneesseensesneesseenseenesssennees 7,8,9 10
Wedges/Ledges of Cal., Inc. v. City of Phoenix, Ariz.

24 F.3d 56 (9t Cir. 1994)......co ettt aeene e e e beenaesneenneennens 14

Notice of Motion and Motion to Dismiss under Rule 12(b)(6) (4:15-CV-01007)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21 Filed05/08/15 Page6 of 24

TABLE OF AUTHORITIES
(continued)
Page

Williams v. Superior Court

O Or Y o o G o R C (1 7 ) TR 14, 16
Williamson v. Lee Optical of Okla.

4B U.S. 483 (L1955) ....eiiueeieeiesieesieeieseesteseesseesteseesteetesseesseeaeesaesseesesseesseeseeneesseenaesneenseeneens 15
Zucco Partners, LLC v. Digimarc Corp.

552 F.3d 981 (9th Cir. 2009).......cceeriieieitierieeieseesieereeseeste e eesseeaesseesseeaesseesseeseeneesseensesneens 6
STATUTES
United States Code, Title 18

B Ld8 e e e e e ————eeeeeeeeeee——————eeaeeeeaaaa——————aaaeeeaaaaa————————— 8

B L8t eee e et e e e—————eeeeeeeeaen—————eeeeeeraaaa————eteaeeeaaaaa————————— 8

B 2AD .. e e ————eeee e e e e e————————aeeeeeeaaa——————aaaeeeaaae————————— 8
CdiforniaPena Code

B BT e e e e e e e e e e e ————eeeeeeeeeee—————eeaeeeeaaaa——————aaaeeeaaaaa————————— 3

S (o) ISR passim

L3S T4 (o) ISR 12
CONTON EO SUDSIANCES ACL ...t ettt e e e e e e e et e e e e e e e e e e e e e eeeeeeeeeaennnnneeeeeens 7,9
NeV. ReV. Stat. 8 244.345(8) ......ueeiee ettt ettt s e e te et e et e e s ae e e are e nseesnteenaeeenreenneas 8
TOOL Cal. SEA. 1871 e e e e ettt e e e e e e e e e e e eeeeeeeeeaesneeeeeeeeeesaaaenneneeeeeeeeeaaannnnees 3
CONSTITUTIONAL PROVISIONS
United States Constitution

FIrSE AMENAMENL......c.eiiieie et st sb e st e s e eeenee s passim

SN a1 N 0= 810 0101 0| SETT TR 2,15

Thirteenth AMENAMENT ..o 12

Fourteenth AMENOMIENE..........coveie e e e e e steeseesreenneeneens passim
Cdlifornia Constitution

ATHCIE L, 8 2(@) cveeveeieeieete ettt et e e re et e et e sae et e e n e e ae e beenreeaee e 5,16

N o= = R RSOSSN 5
COURT RULES
Federa Rules of Civil Procedure

L L= 2 (o) 1) ISR 1,56

Notice of Motion and Motion to Dismiss under Rule 12(b)(6) (4:15-CV-01007)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document2l Filed05/08/15 Page7 of 24

TABLE OF AUTHORITIES
(continued)

OTHER AUTHORITIES

Amy M. Young, et al., Prostitution, Drug Use, and Coping with Psychological

Distress, J. Drug Issues 30(4), 789-800 (2000) ........vvveereerreeereemeereerssesseessesesssessseeees

Arthur H. Sherry, Vagrants, Rogues and Vagabonds—OIld Concepts in Need of

Revision, 48 Cal. L. ReV. 557, 562 & N. 38 (1960) .......cerreeereerereerssesseesesesssesseeeees

Bureau of Justice Statistics, U.S. Dep't of Justice, Characteristics of Suspected

Human Trafficking Incidents, 2008-2010 1, 3 (April 2011) ......ccccevirirvenneninneene.

Melissa Farley, Prostitution Trafficking, and Cultural Amnesia: What We Must
Not Know in Order to Keep the Business of Sexual Exploitation Running

Smoothly, 18 YALE J.L. & FEMINISM 109 (2006) .....ccceereerrereerreesireeeseeseesseesseeseeseens

U.S. Dep't of State, The Link Between Prostitution and Sex Trafficking (Nov. 24,

7200 NSO

SylviaA. Law, Commercial Sex: Beyond Decriminalization, 73 S. Cal. L.Rev.

523, 533 NN. 47-48 (2000) ......c.ceuerreeererrereeesresresesse s se e e sre e nnenas

Vi

Page

Notice of Motion and Motion to Dismiss under Rule 12(b)(6) (4:15-CV-01007)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21 Filed05/08/15 Page8 of 24

NOTICE OF MOTION
PLEASE TAKE NOTICE THAT on August 7, 2015 at 9:00 am., or as soon thereafter as

the matter may be heard before the Honorable Jeffrey S. White in Courtroom 5 of the United
States District Court for the Northern District of California, located at 1301 Clay Street, Oakland,
Cdlifornia, 94612, Defendant Kamala D. Harris, in her official capacity as Attorney Genera of
the State of California, will move this Court to dismiss without leave to amend plaintiffs
Complaint for Declaratory and Injunctive Relief pursuant to Federal Rule of Civil Procedure
12(b)(6.)

This motion to dismissis brought on the grounds that the Complaint fails to state aclaim as
amatter of law. Thismotion is based on this Notice, the Memorandum of Points and Authorities,
the concurrently filed Requested for Judicial Notice the papers and pleadings on file in this action,

and upon such matters as may be presented to the Court at the time of the hearing.

Dated: May 8, 2015 Respectfully Submitted,

KAMALA D. HARRIS

Attorney General of California
TAMAR PACHTER

Supervising Deputy Attorney Generd

/s/ SHARON L. O' GRADY
SHARON L. O'GRADY

Deputy Attorney General
Attorney for Defendant Kamala D. Harris
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MEMORANDUM OF POINTSAND AUTHORITIES
INTRODUCTION/SUMMARY OF ARGUMENT

Prostitution and the solicitation of prostitution are crimesin California, punishable as
misdemeanors under California Penal Code section 647(b). Plaintiffs ask this Court to strike
down section 647(b), claiming that the statute, on its face and as applied, violates their Fourteenth
Amendment rights to substantive due process, their First Amendment rights to free speech and
freedom of association, and analogous provisions of the California Constitution.

The complaint should be dismissed for failure to state a claim as a matter of law, without
leave to amend. The standard for review of the statute is rational basis, not heightened or strict
scrutiny. See Romero-Ochoa v. Holder, 712 F.3d 1328, 1331 (9th Cir. 2013). Thereisno
fundamental right to engage in prostitution or to solicit prostitution. Neither is prostitution or
solicitation expressive conduct protected by the First Amendment. Arcara v. Cloud Books, Inc.,
478 U.S. 697, 704-05, 707 (1986). And the relationship between prostitute and client is not an
expressive association protected by the First Amendment. I1DK, Inc. v. County of Clark, 836 F.2d
1185, 1195-96 (9th Cir. 1988). There also exists no substantive due process right to work asa
prostitute. See Bd. of Regents of Sate Collegesv. Roth, 408 U.S. 564, 572 (1972). Plaintiffs
analogous claims under the California Constitution also fail. They are barred by the Eleventh
Amendment, Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89 (1984), and are foreclosed
by multiple California decisions upholding the constitutionality of the statute. Section 647(b) is
rationally related to California sinterest in deterring human trafficking and coercion, violence
against prostitutes, the spread of AIDS and venereal disease, and crimes incidental to prostitution,
aswell as California sinterest in deterring commodification of sex, and isfacially constitutional .
Finally, plaintiffs as-applied challenge fails because their allegations are not directed at a specific
application of the statute. See, e.g., Foti v. City of Menlo Park, 146 F.3d 629, 635 (9th Cir. 1998).

2
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BACKGROUND

.  PENAL CODE SECTION 647

Prostitution has beenillegal in Californiasince at least 1872, with the enactment of Pendl
Code section 647.1 Asoriginally enacted, section 647 targeted status, providing that “vagrants,”
defined to include “[e]very lewd or dissolute person,” [e]very person who livesin and about
houses of ill-fame,” and “[€]very common prostitute,” were subject to punishment by a $500 fine,
imprisonment in jail for aterm not exceeding six months, or both. RIN, Exh. A; Arthur H. Sherry,
Vagrants, Rogues and Vagabonds—OIld Concepts in Need of Revision, 48 Cal. L. Rev. 557, 562
& Nn.38 (1960) (attached to the Declaration of Sharon O’ Grady (“O’ Grady Decl.”) as Exhibit 1).2
In 1961, the statute was repealed and replaced with a version that focused on conduct, not status.
See 1961 Cdl. Stat. 1671, Pena Code 8§ 647(b); Exh. B to RIN (version of Penal Code § 647 that

was replaced by the 1961 statute). The 1961 version of section 647, provided, in pertinent part:

Every person who commits any of the following acts shall be guilty of
disorderly conduct, a misdemeanor:

* * %

(b) Who solicits or engagesin any act of prostitution.
1961 Cal. Stat. 1671, Penal Code § 647(b). The current version of subdivision (b) is more

specific. It states:

(b) Who solicits or who agrees to engage in or who engages in any act of
prostitution. A person agrees to engage in an act of prostitution when, with specific
intent to so engage, he or she manifests an acceptance of an offer or solicitation to so
engage, regardless of whether the offer or solicitation was made by a person who also
possessed the specific intent to engage in prostitution. No agreement to engage in an
act of prostitution shall constitute aviolation of this subdivision unless some act, in
addition to the agreement, is done within this state in furtherance of the commission
of an act of prostitution by the person agreeing to engage in that act. Asused in this
subdivision, “prostitution” includes any lewd act between persons for money or other
consideration.

! California’s Penal Code was codified in 1872. See Attorney General’s Request for
Judicial Notice (“RIN”), Exh. A.

2 For the convenience of the Court and the parties, copies of the secondary authority cited
in this brief are attached as numbered exhibits to the O’ Grady Decl.

3
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Cal. Pena Code § 647. Although the solicitation prong of the statute requires both an agreement
to engage in an act of prostitution and an act in addition to the agreement, that further act may be
averbal one, so long as the statements are “ unambiguous and unequivocal in conveying that the
agreed act of prostitution will occur and move the parties toward completion of the act.” Kimv.
Superior Court, 136 Cal. App. 4th 937, 945 (2006).
II.  THEALLEGATIONSOF THE COMPLAINT

Plaintiffs are Erotic Service Provider Legal, Education & Research Project, three former
“erotic service providers’ who wish to engage in sexua activity for hirein thisdistrict, and a
potential client who wishes to engage an “erotic service provider” for such activity. Complaint
11 6, 25-28. Defendants are four district attorneys and the Attorney General of California.

Plaintiffs seek declaratory and injunctive relief based on the following claims.

A. TheFirst Claim for Relief — Substantive Due Process Right to Engagein
Prostitution

Thefirst claim for relief alleges that Penal Code section 647(b) “violates the right to
substantive due process as guaranteed by the Fourteenth Amendment to the United States
Consgtitution” both facially and as applied to plaintiffs. Complaint 35. It further alleges that
“the rights of adults to engage in consensual, private sexual activity (even for compensation) isa
fundamental liberty interest,” and that “any regulation regarding the commercia exchange of
private sexual activity is subject to strict scrutiny.” Complaint 36. Plaintiffs alege that no
legitimate government interest could possibly justify California s prostitution laws, and that the
law is neither narrowly tailored nor “the least restrictive means for advancing whatever
governmental interest that Defendants may claim the law advances.” Complaint {1 37-38. They
allege that the law “significantly hinders, if not deprives, many individuals from their ability and
right to engage in sexua intimacy.” 1d. § 39.

B. TheSecond Claim for Relief — Right to Free Speech

The second claim for relief alleges that, because “words alone may constitute an ‘act in
furtherance’ of an agreement to engage in prostitution,” section 647(b) makes “ pure speech a

criminal activity,” and that “the statute utilizes speech to make an otherwise lawful act” — sexual
4
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activity or an agreement to engage in sexual activity —“acrime based solely on the speaker’s
message and the content of his or her speech.” Complaint 1 43-44. Plaintiffs allege that the
“government can assert no compelling or substantial interest in justifying such aregulation on

speech,” and that the law does not advance any compelling or substantial state interest. 1d. 1 45.

C. TheThird Claim for Relief — Substantive Due Process Right to Earn a
Living

Thethird claim for relief aleges that section 647(b) violates liberty interests protected by
the Fourteenth Amendment right to substantive due process. Complaint 51. Plaintiffs allege
that the statute “ severely infringes on the ability to earn aliving through one's chosen livelihood
or profession, it unconstitutionally burdens the right to follow any of the ordinary callings of life;
to live and work where one will; and for that purpose to enter into all contracts which may be
necessary and essential to carrying out these pursuits.” Id.

D. TheFourth Clam for Relief — Freedom of Association

Thefourth claim for relief aleges that by prohibiting prostitution, section 647(b) “severely
infringes on the rights to freedom of association” afforded by the First Amendment. Complaint
19 55-56. Plaintiffs allege that the law prevents plaintiffs from entering into and maintaining

“certain intimate and private relationships.” 1d. § 56.

E. TheFifth Claim for Relief — California Constitution, Article |, Sections 2(a)
and 7(a)

Thefifth and final claim for relief aleges that section 647(b) violates article 1, section 7(a)
of the California Constitution by depriving plaintiffs of their right to “substantive and procedural
due process’ because it “impinges on the fundamental rightsto sexual privacy, to live and work
where one will, to pursue any livelihood or vocation, and to associate.” Complaint  60.
Plaintiffs further alege that the statute violates article I, section 2(a) by “impinging on the right to

free speech.” Id. 1 61.

5
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ARGUMENT

l. LEGAL STANDARD

A complaint may be dismissed for failure to state a claim upon which relief can be granted.
Fed. R. Civ. P. 12(b)(6). A motion to dismiss under Rule 12(b)(6) “tests the legal sufficiency of a
clam.” Conservation Forcev. Salazar, 646 F.3d 1240, 1242 (9th Cir. 2011). Dismissal is proper
where there is no cognizable legal theory or there are insufficient facts alleged to support a
cognizable legal theory. Navarro v. Block, 250 F.3d 729, 732 (9th Cir. 2001). To defeat a
Rule 12(b)(6) motion, plaintiffs must allege “more than labels and conclusions, and aformulaic
recitation of the elements of a cause of action will not do”; instead, plaintiffs must alege facts
sufficient to “raise aright to relief above the speculative level.” Bell Atl. Corp. v. Twombly, 550
U.S. 544, 555(2007).

In deciding a Rule 12(b)(6) motion, a court must assume the plaintiffs’ allegations of fact
are true and must draw all reasonable inferencesin their favor. See Daniels-Hall v. National
Educ. Ass'n, 629 F.3d 992, 998 (9th Cir. 2010). However, “the tenet that a court must accept as
true all of the allegations contained in a complaint isinapplicable to legal conclusions.” Iqgbal,
556 U.S. at 678. While the court generally looks only to the face of the complaint and its
exhibits, Van Buskirk v. Cable News Network, Inc., 284 F.3d 977, 980 (9th Cir. 2002), the court
may aso consider documents that are proper subjects of judicia notice, Zucco Partners, LLC v.
Digimarc Corp., 552 F.3d 981, 991 (9th Cir. 2009). Leaveto amend need not be granted if “itis
clear that the complaint could not be saved by an amendment.” Livid Holdings Ltd. v. Salomon
Smith Barney, Inc., 416 F.3d 940, 946 (9th Cir. 2005).

II. PLAINTIFFS SUBSTANTIVE DUE PROCESS CLAIMSFAIL.

In determining the constitutionality of a statute, absent circumstances triggering a higher
level of scrutiny, the statute is subject to rational basis review. Romero-Ochoa v. Holder, 712
F.3d 1328, 1331 (9th Cir. 2013). “Such review does not provide ‘alicense for courts to judge the
wisdom, fairness, or logic of legislative choices.’” 1d. (quoting FCC v. Beach Commc'ns, Inc.,
508 U.S. 307, 313 (1993)). Theissueis not whether the legislature has chosen the best means for

achieving its purpose, but only whether there are plausible reasons for the legislature' s action. Id.
6
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In order to trigger ahigher level of scrutiny, a challenger must show that the law implicates
afundamental right or targets a suspect class. Id. Petitioners’ complaint does not include an
equal protection claim or allege that prostitutes and their customers constitute a suspect class, but
it does allege that engaging in prostitution is afundamental right, based on the Supreme Court
decision in Lawrencev. Texas, 539 U.S. 588 (2003). Complaint 9 35. As discussed below,
prostitution or its solicitation is not afundamental right, Lawrence v. Texas did not make it so,
and California’s law prohibiting prostitution and its solicitation has arational basis. Plaintiffs

substantive due process claims fail as a matter of law.

A. TherelsNo Fundamental Right to Engagein Prostitution or Its
Solicitation.

There is no fundamental right to engage in prostitution, or to solicit it. The Fourteenth
Amendment Due Process Clause “unquestionably provides substantive protections for certain
unenumerated fundamental rights.” Raich v. Gonzales, 500 F.3d 850, 861-62 & n.11 (9th Cir.
2007). But engaging in commercia sex is not among those rights.

In Washington v. Glucksberg, 521 U.S. 702 (1997), the Supreme Court described the two
part substantive due process analysis: adescription of the asserted fundamental right or interest,
and a determination whether it is deeply rooted in the country’s history and tradition. Id. at 720-
21 (citations omitted); see Raich, 500 F.3d at 862, 866. Plaintiffs describe their asserted right as
“the fundamental liberty interest in one' s own private sexual conduct,” citing Lawrence v. Texas,
539 U.S. 558. Complaint 4 35. But that defines the interest too broadly; the asserted interest in a

due process analysis must be narrowly drawn. Asthe Ninth Circuit has held:

Glucksberg instructs courts to adopt a narrow definition of the interest at stake. See
521 U.S. at 722, 117 S. Ct. 2258 (“[W]e have atradition of carefully formulating the
interest at stake in substantive-due-process cases.”); see also [Reno v.] Flores, 507
U.S. [292,] 302 [(1993)] (noting that the asserted liberty interest must be construed
narrowly to avoid unintended consequences). Substantive due process requires a
“careful description of the asserted fundamental liberty interest.” Glucksberg, 521
U.S. at 721, 117 2258 (quotation and citations omitted).

Raich, 500 F.3d at 863. For example, in Raich, a case in which the Court rejected a substantive
due process challenge to the Controlled Substances Act, plaintiff asserted a “fundamental right to

‘mak[ €] lifeshaping medical decisionsthat are necessary to preserve the integrity of her body,
7
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avoid intolerable pain, and preserve her life.’” Id. at 864. The Court concluded that “Raich’s
careful statement does not narrowly and accurately reflect the right that she seeks to vindicate.
Conspicuously missing from Raich’s asserted fundamental right isits centerpiece: that she seeks
the right to use marijuana to preserve bodily integrity, avoid pain, and preserve her life.” Id. at
864 (emphasisin original, footnote omitted). Here, the missing centerpiece is that plaintiffs seek
to have this Court declare that engaging in prostitution is afundamental right. This caseis not
about whether the state can criminalize sex; it is about whether the state can criminalize the
purchase and sale of sex. See Coyote Publ’g, Inc. v. Miller, 598 F.3d 592, 596 (9th Cir. 2010)
(“[P]rohibitions on prostitution reflect not a desire to discourage the underlying sexua activity
itself but its sale.”) (emphasisin original).

Oncethe liberty interest at stake is properly framed as the right to buy and sell sex, itis
clear that substantive due process does not protect it. No court has recognized prostitution or its
solicitation as afundamental right or liberty that is* objectively, ‘deeply rooted in this Nation’s
history and tradition.”” Glucksberg, 521 U.S. 702, 720-21. To the contrary, prostitution has been
acrimein Californiasince at least 1872. See RJIN, Exhs. A & B. Nor isthereisatrend toward
legalizing prostitution. Itisillegal in every State, with the exception of 11 rural countiesin the
State of Nevada.® In 2008, 59 percent of San Francisco voters rejected Proposition K, which
would have prevented the police from enforcing anti-prostitution laws. RIN, Exhs. C& D. In
2004, more than 63 percent of Berkeley votersregjected asimilar initiative. RIN, Exhs. E & F.

Federal law aso reflects a public policy against prostitution. For example, it isafedera
crime to transport any individual in interstate or foreign commerce “with intent that such

individual engage in prostitution.” 18 U.S.C. § 2421. An alien who has engaged in prostitution

% Nevada prohibits prostitution in counties with populations of 700,000 or more; other
counties may license brothelsif they choose to do so. Nev. Rev. Stat. § 244.345(8); see Coyote
Publ’g, Inc. v. Miller, 598 F.3d at 596. Prostitution is not legal in Clark County, where Las
Vegasislocated and approximately 72 percent of the population resides. 1d. at 601 n.11. In
2009, Rhode Island closed aloophole, created in 1980, that allowed indoor prostitution. Seeid. at
596 n.1.

8
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may be denied admission to the United States. 18 U.S.C. § 1182. And prostitution is prohibited
near military establishments. 18 U.S.C. § 1384.

Washington v. Glucksberg, 521 U.S. 702, and Raich v. Gonzales, 500 F.3d 850, are
controlling, and require dismissal of this case. In Glucksberg, the Supreme Court upheld the
State of Washington’s prohibition on causing or aiding a suicide against a substantive due process
chalenge. 521 U.S. a 706. The Court began by examining the country’s “history, legal
traditions and practices,” noting that in amost every stateit isacrimeto assist asuicide. Id. at
710.* The Court observed that Washington voters had rejected a ballot measure that would have
permitted aform of assisted suicide, and that federal law prohibits the use of federal fundsin
support of assisted suicide. 1d. at 716-17. While the Court assumed “that the Due Process Clause
protects the traditional right to refuse unwanted lifesaving medical treatment,” it held that “the
asserted ‘right’ to assistance in committing suicide is not afundamental liberty interest protected
by the Due Process Clause,” id. at 720, 728.°

Similarly, in Raich the Ninth Circuit held that the medical use of marijuanais not a
fundamental right. 500 F.3d at 866. The Court reached that conclusion notwithstanding that the
use of marijuanafor medica purposes had been permitted until 1970 when Congress passed the
Controlled Substances Act, and el even states, including California, had passed laws
“decriminalizing in varying degrees the use, possession, manufacture and distribution of
marijuanafor the seriously ill.” 500 F.3d at 864-65.

Here, the case for finding that there is a fundamental right to engage in prostitution is far
less compelling than the asserted interests in Gluscksberg and Raich, which the courts rejected.
No final reported judicial decision in the United States has held that the freedom to engage in
commercia sex is afundamental interest, and as set forth above, there exists no trend among the

states towards its legalization. See supra p. 8. Moreover, in an analogous case, the Ninth Circuit

* The Court indicated that forty-four states, the District of Columbiaand two territories
prohibit or condemn assisted suicide. 521 U.S. at 710 n.8.

® The Court proceeded to hold that the law was rationally related to legitimate government
interests. 1d. at 728 & n.20.

9

Notice of Motion and Motion to Dismiss under Rule 12(b)(6) (4:15-CV-01007)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21 Filed05/08/15 Pagel7 of 24

has held that the rel ationship between paid escort and client is not arelationship protected by the
Fourteenth Amendment. IDK, Inc. v. County of Clark, 1185, 1195-96 (9th Cir. 1988).

[T]he relationship between escort and client possesses few, if any, of the aspects of an
intimate association. It lasts for a short period and only aslong as the client iswilling
to pay thefee. ... While we may assume that the relationship between them is
cordial and that they share conversation, companionship, and the other activities of
leisure, we do not believe that a day, an evening, or even aweekend is sufficient time
to devel op deep attachments or commitments. In fact, the relationship between a
client and his or her paid companion may well be the antithesis of the highly personal
bonds protected by the fourteenth amendment. These are not the ties that “ have
played a critical role in the culture and traditions of the Nation by cultivating and
transmitting shared ideals and beliefs.”

Id. at 1193 (emphasis added) (quoting Roberts v. United Sates Jaycees, 468 U.S. 609, 618-19
(1987)). Thereisno reason to conclude that the relationship between prostitute and client is more

deserving of protection than that of paid escort and client.

B. TheSupremeCourt Decision in Lawrencev. Texas Does Not Apply to
Plaintiffs' Allegations.

Plaintiffs' reliance on Lawrencev. Texas, 539 U.S. 558, Complaint 11 35, 37, to support
their claim that prostitution and its solicitation is afundamental right is misplaced. In Lawrence,
the Supreme Court struck down a Texas law making it a crime for two persons of the same sex to
engage in sodomy. 539 U.S. at 565. Employing the same analytic framework used in Glucksberg,
the Court noted that same-sex relationships were not singled out for criminal prosecution until the
1970's, that only nine States had done so, and that “ States with same-sex prohibitions have
moved toward abolishing them.” 539 U.S. at 570-571. While the Court recognized that
relationships protected by the Due Process Clause were not limited to marital relationships, and
declined to set the exact boundaries of the term “relationship,” it was focused on personal

relationships, not commercia ones.

It suffices for us to acknowledge that adults may choose to enter upon this
relationship in the confines of their homes and their own private lives and still retain
their dignity as free persons. When sexuality finds overt expression in intimate
conduct with another person, the conduct can be but one element in a personal bond
that ismore enduring. The liberty protected by the Constitution allows homosexual
persons the right to make this choice.

10
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Id. at 567 (emphasis added). The Supreme Court in Lawrence was clear that its ruling did not

cover certain activities, including prostitution. The Court explained:

The present case does not involve minors. It does not involve persons who
might be injured or coerced or who are situated in relationships where consent might
not easily be refused. It does not involve public conduct or prostitution. It does not
involve whether the government must give formal recognition to any relationship that
homosexual persons seek to enter. The case does involve two adults who, with full
and mutual consent from each other, engaged in sexual practices common to a
homosexual lifestyle. . . .

Id. at 578 (emphasis added).

Decisions following Lawrence have not extended its decision to prostitution or the other
types of sexual conduct the Lawrence Court disclaimed. See, e.g., People v. McEvoy, 215 Cal.
App. 4th 431, 439-440 (2013) (holding that the criminalization of incest between two consenting
adults does not violate the due process rights explicated in Lawrence); Sate v. Romano, 155 P.3d
1102, 1109-1112 (Haw. 2007) (holding that Hawaii’ s prostitution statute did not violate
defendant’ s right to privacy under the Due Process Clause or the Hawaii Constitution); 832 Corp.
v. Glouster Twp., 404 F. Supp. 2d 614 (D.N.J. 2005) (holding that police raid on aclub where
patrons engaged in consensual sex was not a violation of substantive due process); People v.
Williams, 811 N.E.2d 1197 (I1l. App. 2004) (holding that Lawrence did not apply to acts of
prostitution).

C. The StatutelsRationally Related to L egitimate Government I nterests.

California’ s ban on prostitution survives scrutiny under the rational basis test becauseit is
rationally related to legitimate government interests. The federal government recognizes that
thereis alink between prostitution and trafficking in women and children. Coyote Publ’g, Inc. v.
Miller, 598 F.3d at 600. See U.S. Dep't of State, The Link Between Prostitution and Sex
Trafficking (Nov. 24, 2004) (O’ Grady Decl., Exh. 2); Bureau of Justice Statistics, U.S. Dep't of
Justice, Characteristics of Suspected Human Trafficking Incidents, 2008-2010 1, 3 (April 2011)
(reporting that 82% of suspected incidents of human trafficking were characterized as sex
trafficking, and more than 40% of sex trafficking involved sexual exploitation or prostitution of a
child) (O Grady Decl., Exh. 3). Prostitution creates a climate conducive to violence against

women. See United Satesv. Carter, 266 F.3d 1089, 1091 (9th Cir. 2001); Melissa Farley,
11
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Prostitution Trafficking, and Cultural Amnesia: What We Must Not Know in Order to Keep the
Business of Sexual Exploitation Running Smoothly, 18 YALEJ.L. & FEMINISM 109, 111 & passim
(2006) (addressing pervasive violence in prostitution and concluding that “[r]egardless of
prostitution’s status (legal, illegal, zoned or decriminalized) or its physical location (strip club,
massage parlor, street, escort/home/hotel), prostitution is extremely dangerous for women.”)

(O Grady Decl., Exh. 4); SylviaA. Law, Commercial Sex: Beyond Decriminalization, 73 S. Cal.
L.Rev. 523, 533 nn.47-48 (2000) (reporting that a“ study of 130 prostitutes in San Francisco
found that 82% had been physically assaulted, 83% had been threatened with a weapon, [and]
68% had been raped while working as prostitutes,” and that another study “demonstrate] ed] that
violenceis pervasive in the lives of all categories of women who sell sex for money”) (O’ Grady
Decl., Exh. 5). Prostitution islinked to the transmission of AIDS and sexually transmitted
diseases. See, e.qg., Lovev. Superior Court 226 Cal. App. 3d 736 (1990) (upholding mandatory
AIDS testing and counseling for person convicted of soliciting where the Legislature “has
determined that those who engage in prostitution activities represent a high-risk group in terms of
their own health, in contracting AIDS, and in terms of the health of others, in spreading the
virus’); Northern Mariana Islands v. Taman, 2014 WL 4050021, a *3 (N. Mar. |. 2014)
(prostitutes pose a health risk for sexually transmitted diseases). A legislature reasonably may
conclude that there is a substantial link between prostitution and illegal drug use. See Colacucio
v. City of Kent, 163 F.3d 545, 554, 557 (9th Cir. 1998) (holding that requirement that nude
dancers maintain distance from nightclub patrons served state interest in controlling prostitution
and drug sales, and observing that several courts have upheld such requirements for the same dua
purpose); Amy M. Young, et a., Prostitution, Drug Use, and Coping with Psychological
Distress, J. Drug Issues 30(4), 789-800 (2000) (O’ Grady Decl., Exh. 6). Cdliforniaalso hasa
legitimate interest simply in deterring the commodification of sex. See Coyote Publ’g, Inc. v.
Miller, 598 F.3d at 603 (observing that the Thirteenth Amendment “enshrines the principle that
people may not be brought and sold as commodities,” and that restrictions on prostitution are
driven by “an objection to their inherent commodifying tendencies — to the buying and selling of

things and activities integral to arobust conception of personhood.”); People v. Grant, 195 Cal.
12
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App. 4th at 113-15 (holding that anti-pimping statute bore arational relationship to the proper
legislative goal of suppressing prostitution). Section 647(c) isrationally related to legitimate
government interests and therefore does not violate plaintiffs substantive due process rights.®
IIl. THEREISNO FREE SPEECH RIGHT TO SOLICIT THE CRIME OF PROSTITUTION.

Plaintiffs’ claim that the prohibition against solicitation violates their First Amendment
right to free expression fails as a matter of law because they do not allege, and fairly cannot
alege, that the First Amendment right to freedom of expression extends to agreements to engage
inillegal activity, including commercia sex. See Arcarav. Cloud Books, Inc., 478 U.S. 478 U.S.
697, 704-05, 707 (1986) (holding that the First Amendment did not preclude closing down an
adult bookstore on the basis that solicitation of prostitution was occurring on the premises, and
that the sexual activity at issue “manifests absolutely no element of protected expression”); Tily
B., Inc. v. City of Newport Beach, 69 Cal. App. 4th 1, 17 (1998) (holding that the state interest in
combatting prostitution is not inherently related to the right of free expression). The verbal
communications that constitute solicitation under Penal Code section 647(b) are not
constitutionally protected speech. Kimv. Superior Court, 136 Cal. App. 4th at 944. Accord U.S,
v. Dhingra, 371 F.3d 557, 561-62 (9th Cir. 2004) (holding that statute imposing criminal liability
on persons who entice minorsinto unlawful sexual activity criminalizes conduct, not speech, and
that “speech is merely the vehicle” by which the crime is committed).

V. THEREISNO ASSOCIATIONAL RIGHT TO ENGAGE IN SEX FOR HIRE.

The First Amendment protects expressive associations, but the relationship between
prostitute and client is not such an association. The Ninth Circuit decision in IDK, Inc. v. County
of Clark, 836 F.2d 1185, is controlling.

In IDK, agroup of companies providing escort services claimed that their activities were
protected under the First Amendment because escorts and clients “associate for social, economic,

and cultural ends.” 836 F.3d a 1194.” The Ninth Circuit disagreed. The Court acknowledged

® Section 647(b) would pass constitutional muster even under a heightened scrutiny
standard.

” In contrast, the defendant argued that “most if not all escort services are little more than
‘modified brothels.’” 836 F.2d at 1187.

13
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that “the first amendment fully protects expression about philosophical, social, artistic, economic,
literary, ethical and other topics,” but concluded “it has never been deemed an abridgment of
freedom of speech or pressto make a course of conduct illegal merely because the conduct wasin
part initiated, evidenced, or carried out by means of language, either spoken, written, or printed.”
Id. (quoting Ohralik v. Ohio Sate Bar Ass'n, 436 U.S. 477, 456 (1978)). In determining the
extent of First Amendment protection, courts consider whether the association is primarily
expressive or primarily commercial; the Ninth Circuit concluded that escort services were

primarily commercia associations. Id. at 1195.

[ T]he escort services make no claim that expression is asignificant or necessary

component of their activities. The services advertisementsincluded in the record do

not tout their employees’ skillsin conversation, advocacy, teaching, or community

service, and thus we assume that clients select their companions on the basis of other

criteria. . . . If aclient does not care to engage in expressive activities while dating,

we must assume that neither the escort services nor the escort compel the client to do

so. The escort services simply do not care what the couples talk about or whether

they talk at all. The escort services cannot claim that expression constitutes anything

but an incidental aspect of their commercia activity.
Id. at 1195-96. Similarly, prostitutes are not hired for their conversational skills, they are hired
for sex, and section 647(b) does not criminalize meeting with a prostitute, it criminalizes paying a
prostitute for sex. Association for the purpose of sexual commerce is not protected by the First
Amendment. Arcarav. Cloud Books, Inc., 478 U.S. at 704-05, 707. See FW/PBS, Inc. v. City of
Dallas, 493 U.S. 215, 224 (1990) (indicating escort agencies and sexua encounter centers are not
protected by the First Amendment); Williams v. Superior Court, 30 Cal. App. 3d 8, 11 (1973)
(holding that prostitution “does not involve First Amendment nor any other constitutionally

protected rights”).

V. THEREISNO SUBSTANTIVE DUE PROCESSRIGHT TO EARN A LIVING ASA
PROSTITUTE.

The Fourteenth Amendment establishes the right of an individual “to contract, to engage in
any of the common occupations of life.” Bd. of Regents of State Colleges v. Roth, 408 U.S. 564,
572 (1972). However, “[&] threshold requirement to a substantive or procedural due process
clam isthe plaintiff’s showing of aliberty or property interest protected by the Constitution.” Id.

at 569; Wedges/Ledges of Cal., Inc. v. City of Phoenix, Ariz., 24 F.3d 56, 62 (9th Cir. 1994).
14
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Whether plaintiffs can state a claim for deprivation of a property interest because of an
unconstitutional burdening of their right to earn aliving turns on whether they have a property
interest in working as prostitutes.®. Whether a property interest in employment existsis a matter
of state law. Bishop v. Wood, 426 U.S. 341, 344 (1976); Black v. Payne, 591 F.2d 83, 88 (9th Cir.
1979). Cdlifornialaw does not recognize a property interest in working as a prostitute, and Penal
Code section 647(b) effectively negates any such interest.

Nor isthere a protectable liberty interest in employment as a prostitute. “[T]he liberty
component of the Fourteenth Amendment’ s Due Process Clause includes some generalized due
process right to choose one’ s field of private employment, but a right which is nonethel ess subject
to reasonable government regulation.” Conn v. Gabbert, 526 U.S. 286, 291-92 (1992).° A
protectable liberty interest in employment arises only “where not affirmatively restricted by
reasonable laws or regulations of general application.” Blackburn v. City of Marshall, 42 F.3d
925 (5th Cir. 1995). A law placing restrictions on employment will be upheld so long asthereis
alegitimate state interest in regul ating the trade or profession. Williamson v. Lee Optical of
Okla., 348 U.S. 483 (1955). Asdiscussed in Section I1.C. above, California has such an interest.
V1. PLAINTIFFS STATE CLAIMSFAIL.

Plaintiffs’ state constitutional challenges likewise fail. The Eleventh Amendment bars
these claims. “[A] federal suit against state officials on the basis of state law contravenes the
Eleventh Amendment when . . . the relief sought and ordered has an impact directly on the State
itself.” Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89, 117 (1984). Here, the Stateis
the real, substantial party in interest to plaintiff’s challenge to section 647(b). Seeid. at 92, 101.
This court’ s pendent jurisdiction does not extend to plaintiffs’ state law claims. 1d. at 118.

But even if the Court were to reach the merits of plaintiffs’ state law claims, they fail asa

matter of law. Every legidative enactment is presumptively constitutional, and the party

8 To the extent plaintiff John Doe s pursuing this claim, it fails for the independent reason
that he has not alleged that he wishes to be employed as a prostitute. Complaint  28.

® The power to regulate, of course, includes the power to prohibit altogether. Gonzalesv.

Raich, 545 U.S. 1, 14, 17, 22 (2005) (holding that Congress’ regulatory power included the power
to make it unlawful to manufacture, distribute or possess marijuana).
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challenging it has the burden of proving it isnot. Brown v. Community Redev. Agency, 168 Cal.
App. 3d 1014, 1019 (1985). “[T]he courts should not and must not annul, as contrary to the
[Clonstitution, a statute passed by the Legislature, unlessit can be said of the statute that it
positively and certainly is opposed to the [C]onstitution.” Sav-On Drugs, Inc. v. County of
Orange, 190 Cal. App. 3d 1611 (1987). No California court has held that Penal Code section
647(b) facially violates article |, sections 2(a) or 7(a), and several California courts, including the
California Supreme Court, have rejected constitutional challengesto it. See, e.g., Peoplev.
Caswell, 46 Cal. 3d 381, 390, 250 515 (1988) (holding that statute prohibit loitering for the
purpose of engaging in or soliciting alewd or lascivious or unlawful act was not
unconstitutionally vague); People v. Superior Court (Hartway), 19 Cal. 3d 338 (1977) (holding
statute prohibiting solicitation of prostitution satisfies constitutional due process and equal
protection requirements under federal and state constitutions); People v. Grant, 195 Cal. App. 4th
at 113-115 (holding that pimping statute prohibiting person from deriving support from the
earnings of a known prostitute did not violate defendants substantive due process rights); People
v. Pulliam, 64 Cal. App. 4th 1430 (1998) (holding that statute proscribing loitering in public place
with intent to commit act of prostitution did not violate due process, is not unconstitutionally
overbroad and is not aform of expression protected by the First Amendment); Williams v.
Superior Court, 30 Cal. App. 3d at 11 (holding that prostitution “does not involve First
Amendment nor any other constitutionally protected rights’).

VII. PLAINTIFFS AS-APPLIED CHALLENGESFAIL.

Paintiffs have not aleged a cognizable as-applied challenge. An as-applied challengeto
the constitutional validity of a statute “contends that the law is unconstitutional as applied to the
litigant’s particular [ ] activity, even though the law may be capable of valid application to
others.” Foti v. City of Menlo Park, 146 F.3d 629 (1998). See lsaacson v. Horne, 716 F.3d 1213,
1230 (9th Cir. 2013); Hoye v. City of Oakland, 653 F.3d 835, 857 (9th Cir. 2011).

An as-applied challenge necessarily fails when the fact situation alleged “is the core fact
situation intended to be covered by [the statute], and it is the same type of fact situation that was

envisioned by [the] court when the facial challenge was denied.” Hoye v. City of Oakland, 653
16
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F.3d at 857-58. That isthe case here. Thereisno allegation that the law has been enforced
against plaintiffsin a constitutionally impermissible way.'® The complaint also does not allege
that the statute will be enforced against plaintiffsin away that would render an otherwise valid
law unconstitutional as applied to their particular circumstances. It smply alleges that, if
plaintiffs engage in solicitation or prostitution in the future, they may be subject to prosecution.
Complaint 1 29 (“Plaintiffs each fear that they may be prosecuted . . . under California’s
prostitution or solicitation laws if they do engage in sexual activity for hire....”). That is“the
core fact situation intended to be covered by” section 647(b). But even if these allegations could
be construed as identifying specific future activity, and they cannot, the claims are speculative
and not ripe, and do not state a cognizable claim for relief. See Hoye v. City of Oakland, 653 F.3d
at 857-58 (observing that the court generally declines to entertain as as-applied challenge that
would require it to speculate as to prospective facts); Legal Aid Servs. v. Legal Servs. Corp., 608
F.3d 1084, 1096-97 (9th Cir. 2011) (holding that enforcement actions against othersis not
tantamount to an enforcement action against plaintiffs and does not support an as-applied
challenge); see also Bell Atl. Corp. v. Twombly, 550 U.S. at 555 (holding that complaint must
allege facts sufficient to “raise aright to relief above the speculative level™).
CONCLUSION
The Court should dismiss this action without |eave to amend.

Dated: May 8, 2015 Respectfully Submitted,

KAMALA D. HARRIS

Attorney General of Caifornia

TAMAR PACHTER

Supervising Deputy Attorney General

/sl Sharon L. O’ Grady

SHARON L. O’ GRADY

Deputy Attorney General
Attorneys for Defendants

19 The only allegation that there has been any enforcement of Penal Code section 647(b)
against any plaintiff isthat plaintiff C.V. was arrested on prostitution charges in 2007, but the
charges were dismissed. Complaint Y 26.
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Telephone: (415) 703-5899
Fax: (415) 703-1234
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official Capacity as Attorney General
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|, Sharon O’ Grady, declare as follows:

1 | am a Deputy Attorney General and one of the attorneys representing
Defendant KAMALA D. HARRIS, in her officia capacity as Attorney General of the State of
California (the “ Attorney General”). | am submitting this declaration in support of the Attorney
Generd’s Moation to Dismiss. The facts set forth herein are based on my persona knowledge,
and | could competently so testify if called as awitness.

2. Attached hereto as Exhibit 1 is atrue and correct copy of Arthur H. Sherry,
Vagrants, Rogues and Vagabonds-Old Concepts in Need of Revision. 48 CAL. L. Rev. 557 (Oct.
1960), atrue and correct copy of which is attached as hereto as Exhibit 1.

3. Attached hereto as Exhibit 2 is atrue and correct copy of U.S. Dep't of State,
The Link Between Prostitution and Sex Trafficking (Nov. 24, 2004), available at http://2001-
2009.state.gov/r/palei/rls/38790.htm.

4, Attached hereto as Exhibit 3 isatrue and correct copy of Bureau of Justice
Statistics, U.S. Dep't of Justice, Characteristics of Suspected Human Trafficking Incidents, 2008-
2010, 1, 3 (April 2011), available at www.bjs.gov/content/pub/pdf/cshti08.pdf.

5. Attached hereto as Exhibit 4 is atrue and correct copy of Melissa Farley,
Prostitution, Trafficking and Cultural Amnesia: What We Must Not Know in Order to Keep the
Business of Sexual Exploitation Running Smoothly, 18 YALE J.L. & FEMINISM 109 (2006).

6. Attached hereto as Exhibit 5 isatrue and correct copy of SylviaA. Law,
Commercial Sex: Beyond Decriminalization, 73 S. Cal. L.Rev. 523 (2000).

7. Attached hereto as Exhibit 6 is atrue and correct copy of Amy M. Y oung, et
al., Prostitution, Drug Use, and Coping with Psychological Distress, J. DRUG ISSUES 30(4), 789-
800 (2000).

| declare under penalty of perjury under the laws of the State of Californiathat the

foregoing is true and correct. Executed this 8th day of May, 2015, in San Francisco, California.

/s
Sharon L. O’ Grady
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Vagrants, Rogues and Vagabonds—Old
Concepts in Need of Revision

Arthur H. Sherry®

Dogberry . ... You are thought here o be the most senseless and fit man
for the constable of the watck; therefore bear you the lanthorn, This is
wvour charge. you shall comprekend ol vagrom men . . ..

Much Ado About Nothing, Act III, Scene I1I

I

HE ARCHAIC pattern of Dogberry’s speech by which he commissioned
Tthe constable of the watch is an inseparable part of the charm and
interest so characteristic of the writing of Shakespeare, Transposed to the
contemporary American scene, however, and cherished on the pages of
what we are pleased to call a modern statutory system, its anachronistic
character is ill-guited to the objectives of the administration of justiceina
modern world. It has been so transposed, nonetheless, to the vagrancy
statutes of virtually every jurisdiction in the United States* If this were
merely a matter of style, if phraseology alone were at the heart of the
matter, refaining the quaint medieval syntax of old England might be
tolerated on grounds of historical sentiment. Unfortunately, the 14th cen-
tury wagabund® and Shakespeare’s vagrom men are not just words for
which modern substitutes stand readily at hand, nor are the statutes in

which the vagrant, rogue and vagsbond of today are identified and defined

#Professor of Law and Criminology, University of California, Berkeley. I am indebied to
my colleague, Professor Rex A, Collings, Ir., for permitfing me to read the manuscript of his
study of vagrancy-type offenses which he prepared for the American Law Institute’s Model
Penal Code project. It was an invaluable supplement fo the product of my own research,

L Vagrancy is a statutory offense in every state except West Virginia where it remains a
common law offense. City of Huntington v. Salyer, 135 W. Va. 39%, 63 S.E.2d 575 {1931},
see Foote, Vagrancy-T'vpe Law and fis ddministration, 104 UPs. L. Ruv. 603, 609 {1956).

247 Ty the year 1311 {in London] we 8nd ‘JTohn Rlome indicted as a common wagabusnd
by night for committing batteries and other mischiefs , , . )" Rupron-Tunner, A Hrsrony op
Vacrarts Anp VAGRARCY 39 (1887), '

557
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so written that their inadequacies may be cured by translating their termg - |

into the prose of the mid-20th century draftsman.

Some such translation has been attempted, some modernization has

been accomplished, Essentially, however, the notion persists that an indi. &

 vidual living in 2 land in which the protection of civil rights is a primary |
objective of government may still be punished as a criminal by virtue of -

personal condition or of belonging to a particular class.? Such a conclusion,
inconsistent as it may be with otherwise prevailing standards of criminal
responsibility, is not illogical; rather, it is compelled by the concept of

feudal paternalism which the first vagrancy laws were consciously designed o

to foster* and which centuries later were uphappily spread upon the statute

books of a nation whose legal, political and social pri nciples were of a very - |

different order ®

A comparatively recent llustration of the persistence of this antiquated
paternalism is found in the following defense of the Virginia vagrancy
statute:®

Adverting to our vagrancy statutes, it will readily be seen that deserving
but unfortunate persons are not likely to suffer. Wide latitude is granted
trial courts. If a defendant establishes that he has made reasonable effort
to obtain employment and offered his services at reasonable prices and has
failed to secure work, he will not be convicted of vagrancy. Or if he has
been convicted the court may allow him to give bond and to be discharged
from custody conditioned upon his future industry and good conduct for a
yeax. Or if the defendant is physically incapable of supporting himself and
is in destitute circumstances, he may, in the discretion of the court, be
committed to the poorhouse. With these reasonable safeguards it is not
likely that an injustice will be done , ., 7 '

This casual dismissal of the usual safeguards inherent in criminal pro-
ceedings, this willingness to assume that no one is likely to suffer as a result
and the candidly patronizing attitude of the court is in sharp conflict with
prevailing principles of criminal law and procedure, but it is quite consistent
with the purpose, spirit and administration of the forbears of the Virginia

& Lacey, Yagrancy end Other Crimes of Personal € ondition, 66 Harv. L. REv. 1203 {19353);
with an eye toward Shakespeare, Henshaw, ., in People v. Lee, 107 Cal. 477, 480, 40 Pac. 754,
755 (1893}, wrote: “A persom, for example, charzed with vagraney is of right entitled to know
whether he Is called upon to meet the charge as being & cormmon drunkard, or as being a
dissojute associate of known thieves, or as being a healthy beggar, in shert, as belonging to
what class, or as having habitually committed what act to lay him Hable as a ‘vagrom man’”

42 Srermpy, History or Tie Crovivar, Law or ENLAND 266-95 {1883Y,

5 8ee, e.g., this referonce to the history of the Maine statute in State v. Burgess, 123 Me.
383, 394, 123 ALl 178 (1924): “This is an old statute, somewhat guaint in is phraseology, and
bas come down in substantially the same form through all the revisions since the establishment
of our state, . .. In fact, this statute was copied from the old Massachusetts statute of March
26, 1788 [St. 1788, ¢. 2117 ' '

8 V4. Cope Axw, §63-338 (1950},

T Morgan v, Commonwealth, 168 Va. 731, 741, 191 5B, 191, 793 (1%:37).

B R
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gtatute. There has been some translation srom the ancient forms in this law
b hut @ brief comparison will ilustrate that the concepts are the same.

} The Virginia Code defines sine classes of persons “who shall be deemed
vagrants.” Tn the first class are all persons who shall unlawiully return
into any county of corpotation whence they have been legally removed. As
early as 1494, in the reign of Henry VII, it was provided that beggars
and idle persons, after appropriate punishment in the stocks, were to be

i at out of town and directed to return to their homes, there to yemain upon

| painof further punishment should they return® This became 2 standard
. provision of the many statutes whick dealt with the problem of shoring up
the sagging institution of serfdom ihereafter and it appears in substance in

oo he Vagrancy ACH of 1824° which remains the basic law on the subject in

! England today.”® In its present form, however, the English law Do longer
apthorizes banishment as a form of punishment for vagrancy.”’

The second class defined in the Virginia statute are those who, ‘“not
having the wherewithal to maintain themselves,” live idly, without employ-
ment and refuse to work for the usual and common Wages given to other
laborers in Hke work. This provision is recognizable as a paraphrase of-the
most vital part of the Statute of Taborers which was drafted in 1349 Its
survival in this age of NLRB, Taft-Hartley and the complex of labor legis-
lation found in every state would be extraordinary if it were not for ihe
¢sct that such relics of the past are far more cOmmon than otherwise in
the vagrancy laws of the United States.

The law ol Virginia,* in its remaining subdivisions, includes among
those who commit the offense of vagrancy persons wandering or strolling
about in idleness; persons leading idle, immoral or profiigate lives who are
propertyless and unwilling to work; able-bodied beggars and those who
abandon wife or child; persons who come from without the state and who
are found residing or loitering within it and who have 10 visible occupation

or means of subsistence and who are unable to give 2 reasonable account
of themselves; persons having a fixed shode but who live by stealing of
bartering stolen goods; persons who hire out their children and live on their
earnings although able themselves to work; and all persons without
apparent lawiul ‘ncome who consort with idlers, gamblers, bootleggers and
other varieties of sinners, of with persons “having the reputation of any
of the above named.”

———————" .

8 Statute of Westminster, 1494, 2 Hen. 7, ¢ 2.

8 The Vagrancy Act, 1824 £ Geo. 4, o 83,

10 13 FiaLsBuRY, STATUTES OF Ewerawp 202 (2d ed 19307 .

11 %1 i not a permissible form of punishment in California. in re Scarberough, 76 Cal. App.
2¢ 648, 173 P.2d 825 (1946} ; of. Tawards v. California, 314 105, 160 (19413,

1393 Fdw, 3, .73 see 2 FoLpsWORTH, FLISTORY OF Excrisz Law 458 {1423} ; PUINAM,
Toe ENFORCEMENT OF FHE SrATUIES OF LABOURERS {1908}.
18 V. Cope Axy, §63-338, subdivs, -9 {1956,
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As in the case of the first two subdivisions of the statute, these are

ations of the principal English vagrancy
ring the three or four centuries ?m‘:ecﬁng S E

statutes which were enacted dy
the Industrial Revolution. 3

It must be repeated, however, that Virginia is by no means unique in
clinging to a law that long since lost any reasonable relationship to the
social, political, economic and legal conditio

ns which prevail in the modern
world. The Alabama statute,™ for exaraple, is very much the same, Tt adds
“common drunkard” to the list of vagrants (a classification, incidentally,

which does not appear in the English vagrancy laws)™ and it makes at
least one concession to the world of today by exciuding idleness resulting
from strikes or lockouts as 3 condition of vagrancy.’® Connecticut is faithfyl
to the ancient models ;' Delaware, like Connecticut, includes the category
of “tramp” to describe the idle wanderer and adds to the list of vagrants
“all persons roaming about the country, commonly known as gypsies, s
"The District of Columbia Code lists nine categories, among them fornicat.
ors; the ninth includes all persons who are vagrants by the common Jaw
whether or not named specifically in the statute.’® Flopida and Illinojs2
are distinctly Elizabethan, they condemn persons who use juggling or
unlawful games or plays,® common pipers and fiddlers, common railers

& Aza. Cops tit, 14, §§ 437-44 (1647 B

5 Common drunk was not an offense known to the common
2d 726, 3 Cal. Rptr, 364, 350 P.2d 116 (1960). See noie 41 infra.
18 Ars, Cobs fit, 14, § 440 {1941},

Y Coxn, Guw. Srar Rev §8 53-336, 33
transient beggar and the idle vagrant ¢
are classified as “tramps” The secon

travel without lawhs] oceasion,

law. I re Newbern, 43 Cal,

-340 - (1938). In the first of these sections, the
who stroll over the country without Jawful oceasion®

d makes those punishable who go about begging, who
who sleep in outhouses or ba;

property without permisgion, 9 and all common drunkards?
18 DeL. Cope Awx, 4t 11, §881 (1933),
0.0 Cope Aww, § 2243302 {19513,
20 Fra. Srar. § 856-02 {1957},
22 Ter, Awm. STAT. ok 38, § 378 (Swmith-Hurd 1935).

22Tn the time of Elizebeth, actors nr players were licensed under the patronage of the
great lords. It was for their protection that unlicensed competition was made unlawin] by the
phrase “uniawful games or plays.”? ResTom-Turies, of. cit, supre note 2, at 130, As for

unlawiul games the following instruction which appears in A Comprzar Goms For Cowsrasres,
anon., London, printed near Temple Bar,

1707, is revealing: “And for dstinguishing what are
unlawiul Games, and who are unlawful G

araesters, it is enacted the said Statute, 33 . 8, cap. 5.
That no Artificer, or his Journeyman, no Husbendman, Apprentice, Labourer, Servant at Hus-
bandry, Mariner, Fisherman, Waterman, or Servingman shall play at Tables, Tennis, Dice,

Cards, Bowls, Clash, Coyting, Loggating, or any other unlawful Game, out of Christmas, or
then out of thelr Masters house or presence ., |, | But this Act shall not restrain a Servant,
by his Masters License, to Play at Cards, Dice, or Table with the Master himself, or other
Gentleman resorting to his Masters House.,” The Quipr’s references to rogues apd vagabonds,
together with indignant comment, may be found in Parry, THE Law anp 7ez Poop 4 (1014},
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o and hrawlers; the idlers, the loafers and othex assorted rascals which seem
tatute, these are 0 bave peen selected more OF less at random from the provisions of the
nglish vagrancy sratute of Elizabeth 25 it was enacted in 1597-98.%

Spnturies preceding At Jeast one jurisdiCtion includes those who are sound in possession
ST of weapons % instruments with intent to coramit & crime.? This category
Ime'ans unique in was an innovation in the law of England in 18247 Others make special
elationship to the _ grovision, usually under the designation “tramp,” for the {respasser found

prevail in the modern qrmed In 8 building or the trespasser Who threatens injury to the pexrson Of
same. It adds property of the ocoupants of 1and or buildings.”
incidentally, P ypassachusetts defined vagrancy in 1788 by coniorming to the then
current English style” A hesitant step +oward modernization was made
in 1943 when the words “Rogues and v&gabonds, persous who use any
and fiddiers” were ciricken; in 1953 thbe

common pipers
nkard
“etub
sOns disensed {ro

+

£ the classes which remain

2d all the rest®
m drunkeness of debauchery,*
er like impostors,” idlers who are not
fndians,? frequen 8% pErsons who paint oF discolor their
faces it persons who act a3 callers of figures for dances in houses of il
cume 2 sturdy beggars% and, in Hawall, persons who practice “hoopiopio,
hoounaund, hoomanamana, anaand, or pretend £0 have the power of pray-
{ng persons to death,”® are categories mcluded in American vagrancy
dication of the style in which they are

statutes which serve to give some in
written and the great Tange of hurnan activity swhich they purport t© sweep

within thelr ambit.
ty Togue snd &

22 39 Bz, c 4 _ _

24 B g., G CODE A, § 26-7101 (19533 which deerss such a persen £o be

yagabond.”

25 'The

Law or BaoLaye 273

26 Typ, ANN. STA

Aww, b, 137, § 34 (1%

(1935) ; N.Y. PEr taw 2237 N
21 Note 5 suprd.

28 Mass. GEN, LaWS A, cb- 272, 8 33 {193

§ 750.167 (1048, as am

29 rox. Comp. Laws
30 Wrww, STAT. AN § 614.57 {231 (194%).

31 Myww, Star. AN § 614,57 6] {1947)5
. B2 Amiz. A §13~»991 {1} {1
Copes Axx, § 94-35-248 (1) (1na¥y s Uras ConE®
82 Mgy, Rev. Srar. § 207,050 (200} (1987}
84 79°Y, Covn Cron, PROC, 5 887 (1),
95 Orza, StaT. AN, tit, 71, 1141 (&) (19%58).
881 1. Gew, Laws ANF. § 13-45-% (1956).
97 awars REV. LAWE § 3141 (1983}

of comInon dru
d by the statute
Window peepers 2 per

{ortuné tellers tgnd such oth
ters of “low dens,

was dropped, but

jugging
bomchildren” le

categary
condemne

TygroRy OF THE CRTMINAL
15 (vrth ed. 19387
W, Rev. STAT.
A, 57612

Vegrancy Ach 1824, 3 Geo. & © g3; See 3 DiEREEN,
S {18835 wpyny, QUILEES or CRopovaLl Law 413
. § 104803 {Bumns 1936} TOWA Copn § 1463 {1938}
14y ; Mp. AN, copt art. 27, § 450 (195733 NH. Rav. Szan

. GrN. BTAT. § 14-33% (1953},

§}.

ended by Pub, Taw 110, 19363,

and see note 17 stBre
038} Can. FEN. Cope § 647 (1) Monr. REV.

Axy. § T6-61-3 {1933}
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The vagiancy law of California is a direct descendant of the ancestorg
of the statutes of the older states.® It is faithful to the concept of status
as a basis for punishment® and, while its language may not be as colorful
as those which are more faithful to the original models, it is just as vague,
just as indiscriminate and just as subject to abuse as any of the others
Tt has received frequent consideration in the appellate courts, but in com:

} 38 Car. Py, Covn, § 647, The stafule is essentially the same as it was when first enacted

in 1872, The prototype for the 1872 version (Cal. stat. 1855, ch. 175, p. 217, as amended by
Cal. siaf. 1863, ch, 524, p. 770) contains the Indian exception but limifs it to “Digger Indians”
Tt also contains a provision, wisely dropped in 1872, that persons “‘commonly known as
tGregsess’ or the issue of Spanish and Indian blood” who are vagrants and who go armed may
be punished. In its present form, the statute reads.

“1, Bvery person {except a Californis Indian) without visible means of living who has the
physical ability to work, and who does not seek employment, nor labor when employ.
ment is offered him: or,

2. Every beggar who solicits alims as 2 business; or

3. Every person who roams about from place to place without any lawiul business; or,

4. Every person hnows to be a pickpocket, thief, burglar or confidence operator, either by
his own confession, or by his having been convicted of any such offenses, and having no
visible or lawful means of support, when found loitering around any steamboat landing,
raifroad depot, banking institution, broker’s offics, place of amusement, suction room,
store, shop or erowded thoroughfare, car, or omnibus, or any public gathering or
assembly; of,

5. Every lewd or dissolufe person, or every person who loiters in or about public tollats in
public parks; or,

6. BEvery person who wanders about the streets at late or unusual howrs of the night,
without any visible or lawful business; or,

7. Every person who lodges in any barn, shed, shop, outhouse, vessel, or place other than
such as is kept for lodging purposes, without the permission of the owner or party
entitled to the possession therec; or,

%, Every person who ives in and about houses of ifl-fame; or,

¢, Fvery person who acts 45 ¢ runner or capper for attorneys in and about police courts
or city prison; or,

10, Every corsnon prostifute; ar,

11. Bvery commmon drunkard; ox,

12, Every person who loiters, prowls or wanders upon the private property of another, in
the nighttime, without visible or lawful business with the owner or occupant thereof;
or who while loitering, prowling er wandering upon the private property of ancther, ia
the nighttime, peeks in the door or window of any building or structure iocated thereon
and which is inhabited by human beings, without visible or lawful business with the
owier or cocupants thereof;

s » vagrant, and is punishable by & fine of not exceeding five hundred dollars ($300), or
by imprisonment in the county jall not exceeding six months, or by both such fine and
imprisonment,” :

8 People v. Denby, 108 Cal. §4, 40 Pac. 1051 {1895} ; District of Columbia v, Hunt, 163
F2d 823 (D.C. Cir. 1947); State v, Suman, 216 Minn, 293, 12 N.W, 620 (1943); State v.
Harlows, 174 Wash. 227, 24 P.2d 601 (1933); Rex v. Otseberg, 56 Can, Crim, Cas. Ann, {19317,

49 See Hall, The Law of Arrest In Relalion to Contemporary Sociel Problems, 3 U. Caz
L. Rev. 545 (1936) ; Note, Use of Vagrancy-Type Laws Foy Arrest and Detention Of Suspicious
Persons, 5¢ Yarg L.J. 1351 {1950} ; Foole, Vagrancy-Tope Law And Its Adminisiration, 104
1. Pa. L. Rzv. 603 (1956}, :

e s
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mon with the laws of other jurisdictions it has withstood attack and sur-
vived all manner of criticism with a remarkable degree of endurance. The
reasons for the existing state of arrested development in this branch of the
criminal law are matters for speculation that need not be touched upon
here; of far more importance is the obvious necessity to devise new legis-
lation that accords with modern concepts and harmonizes with the main
body of the law,

This necessity, so far as California is concerned, became clear with the
decision of the supreme court in the case of Inre Newbern.#* Although this
case went no further than fo hold the classification “commeon drunkard”
to be void for vagueness, by necessary implication it left the parallel clagsi-
fication, “common prostitute,” equally bereft of legal meaning and quite
plainly indicated that a forthright application of the “void for vagueness”
standard® may hereafter be expected when other provisions of the statute
are called into question.

In its opinion the court defines the requirement for reasonable certainty
in legislation by adopting the language of the United States Supreme Court
in Lanzetta v. New Jersey.® So tested, it concluded that the term “conmon
drunk” was ambiguous on its face. In support of this result, the court
pointed out that Webster* assigns some fourteen definitions to the term
“common” but that no dictionary consulted by the court so much as lists
“common drunkard.” It conceded that other courts had interpreted “com-
mon drunkard” in terms of habitual intoxication but this, in the opinion of
the court, left the meaning in an equally imprecise and uncertain state. At
common law, the offense of being a common drunk was unknown; it is not
mentioned in Blackstone. In fact, “habitual drunkard” is a term found
for the first time in English law in what the court characterizes as a “fairly
recent” statute, the Habitual Drunkards Act of 1879.%

Language from a single precedent in the case law of other jurisdic-
tions, State ex rel. Larkin v. Ryan,* is quoted with emphasis to illustrate
that “habitual drunkeness” is not a term of clear definition. Apt as the
Janguage in Ryan is, it should be noted that it is not squarely in point and
that it was, in effect, overruled by the Wisconsin court in Pollon v. State.t”

In the only prior California decision directly in point, People v,

4153 Cal. 24 786, 3 Cal. Rpir, 364, 350 P.2d 115 (1960). See note 15 supra.

42 People v. McCaughan, 49 Cal. 2d 409, 414, 317 P.2d 974, 977 (1957).

42 Lanzetts v. New Tersey, 306 U5, 451 (1939). Lanzetts is particularly significant because
it held that the New Jersey vagrancy-type statute which made certain persons punishable whe
were members of 3 “gang® was “so vague that men of common intellipence must necessarily
guess at {ts meaning and differ as to its application. ..

44 Weester, New Intarxarsonal Dicriowary (2d ed. 1952},

2842 & 43 Viet, ¢, 19, § 3.

45 70 Wis. 676, 36 N.W. 823 (1838).
47 218 Wis, 466, 261 N.W, 224 (1935).




364 CALIFORNIA LAW REVIEW EVol.48:557

Daniel *® an opinion of the appellate department of the Stanislaus Counts
superior court which held that the term “common’” in the California statute
defining a common drunkard as a vagrant was synonymous with “habitual
or frequent,” the court cited Pollon to this effect. Daniel, however, is dis- - .
approved by Newbern, the supreme court finding no compelling reason tp
accept the definition suggested in that case.

In an earlier opinion, the appellate department of the San Joaquin
County superior court considered the meaning of “common prostitute” ag
that term is used in the vagrancy section of the Penal Code.® As in Daniel,
the court felt that the term “common” was used to designate repetitive
_____ _ conduct. For that reason and because “common prostitution is undoubtedly
& way of life . .. ." the court held that this kind of vagrancy could not be
inferred from a single act. In the course of this opinion, it is pointed out
that the concept of vagrancy has been “arbitrarily expanded (or per-
verted)” in both Great Britain and the United States. In its pristine sense,
the court believed, vagrancy included rothing more than the idle, wander-
ing loafer. -

This is historically questionable since the earliest statutes included a
cast of characters adequate to a production of The Beggars’ Opera,”® hut it [
Is accurate in the sense that in essence those described as vagrants, rogues '
and vagabonds were regarded by society as nonproductive drones who were
dangerous because of their potential criminality.™ It is worth noting, how.
ever, that England’s Vagrancy Act of 1824,%% in contrast to the statutes in
this country, placed almost exclusive emphasis on comduct and did not
purport to attach criminality to séatus alone. Thus, although it identified
the common prostitute as does the California statute, she was not made
punishable unless she wandered in the public streets “hehaving in a riotous
or indecent manner;” the wanderer was punishable if he wandered for the
purpose of begging or if he entered another person’s property without
permission and could not give a good account of himself; the loiterer only
if he was found in certain specified places with intent to commit a felony A
or if in possession of tools for the purpose of breaking and entering
another’s property. ‘

Before Newbern was decided the California decisions were written so
as to suggest that the validity of the vagrancy statute was taken for
granted. Those convictions which were not sustained generally resulted
in reversal because the evidence was found to be insufficient fo support

48 168 Cal. App. 24 788, 337 P.2d 247 (1959).

% People v. Brandt, 306 P2d 1069 (App. Div. Cal. Super, Ct. 1956).

50Fer a complete and fascinating inventory, see ApErorys, BrizaseTwaw ROGUES AND
Vagasoxns (1913). '

81 See Perking, T'he Vagrancy Concept, 9 Hastovos L.J. 237 (1938). !
525 Geo. 4, ¢. 823, )
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the charge®® In the rare cases in which doubt was expressed or limitations
jmposed on the scope of the law, the courts were concerned with the extent
to which jdleness and loitering could be included within the vagrancy con-
cent. Thus, when the district court of appeal gustained the provisions of
the second part of Penal Code Section 647a, % which prohibit loitering
about @ school, Justice McComb dissented by invoking the words of Chief

Tustice Beatty in the case of I'n the Matter of Williams:® “As to the pro-
Jisions relating to ‘Yoitering, 1 have very serious doubts. They ave $0
. » In an earlier case it was said that it is not

vaguely comprehensive . .
competent for the legislature to denounce mere inaction as & crime without
" gome qualification, hut the court found that idleness was so qualified in

: : the statute because i#t was coupled with lewdness and dissoluteness ™
ted out - ;  gimilarly, the word “roaming” as i is used in the third subdivision of the
' code section is not o be understood as unqualiﬁed idleness since it is
R ceupied with the condition “orithout any lawiul business.” The most
ander- 1. pertinent expression of judicial reservation, made just four years before
Newbern, 18 found in People v. Wilson. There, with reference t0 idleness
as an element of vagrancy, the court wrote:

y based on the cutdated concept

Gilifornia statiite 4
“habitual - |
ver, is dis-

; Joaquin
tute” as ' l

That subdivision of the section is apparent]
that it is a criminal offense not to work. Under it, every unemployed person,

every housewife and every retired person conceivably could be arrested for
vagrancy. If it be assumed that the section is constitutional, we certainly
do not think it should be interpreted as hroadly as respondent contends. s

As doubts and limitations go, these few are of little substance OF effec-
tve consequence. Most of the cases reflect an attitude of almost ungues-

53 K., People v. Brandt, note 49 Supre; People v. Carskaddon, 49 Cal 2d 423,318 P.2d 4
(1937}, construing a supplementary vagrancy statute, Car. Puw. CODE § 647a.(1). See note 34
infro; simflarly, the United States Suprerae Court held that & conviction under the texms of 2

muupicipal loitering ordinance deprived the defendant of due process pecanse “it was totally
devoid of evidentlary support.” The yalidity of the ordinance itsell was wneuestioned.

Thompsen v. City of Louisville, 362 U8, 199 {1660}, )
54 Phillips v. Municipal Coust, 24 Cal. App. 24 433,75 P §48 (1938). The code section

reads: “Every petson who foiters about any sehool or public plate al or near which children
attend or normally congregate is a vagrant.” To the contention that these words wmay embrace
{2y more than criminal conduct, the majority wrote; “the meve fact that some innocent people
may desire to lolter near 2 public school does net deprive the fegiglature of its power tq proqibit
Tojtering at such a place i the safety of school children require [sicl such legislative action.”
1. =t 435, 75 P.2d 2t 549, Compare State v. Starr, 57 Azis. 240, 113 P.2& 356 {1941},

85 158 Cal, 530, 111 Pac. 1035 {1510}.
58 Iy ye MicCue, 7 Cal. App. 765, 96 Pac. 110 (1908} . Tn Bdelman v. California, 344 U8,

.337 (1953}, Mr. Justice Black, dissenting, expressed the opinien that dissolute person,”’ a3
used in the California vagrancy law was both ambiguous and vagae, particularty as apphed to
the defendant for making street-corner speeches expressing eriticism of the pelice. The origin
of “lewd or dissolute” probably lies in the description “lgose and dissolute” which appesars a8
early as 1636 in Cromwells statute (Commomvealth, ¢ 23
57 I re Cutler, 1 Cal, App. 24 743, 36 P.2d 441 {1934},
58 148 Cal. App. 24 1, 6, 301 F.2d 974, 97978 (1956).
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tioning acceptance of the theory and application of the vagrancy law, This
characteristic serves to point up the fact that the decision in Newbern is
not only the first successiul attack on the constitutionality of Penal Coge
Section 647, but that it also marks a clear break with traditional judicial
tolerance of the propositions that it is permissible for vagrancy to differ
from other crimes, that one who comes within its categories acquires g
continuing status as a petty criminal and that, for this offense, the other.
wise indispensable elements of a crime, act and intent, need not apply 5
‘There is little dissent from the conclusion that the vagrancy law is
archaic in concept, quaint in phraseology, a symbol of injustice to man
and very largely at variance with prevailing standards of constitutiozaaiity,
It has survived, nonetheless, and survived not only in its antique forms byt
with a variety of curious accretions that have been added from time to time
as the particular needs of social change and regional customs have required.
To note this fact in terms of social requirement is not inadvertent: the
vagrancy laws, bad as they may be, serve a necessary purpose and remain
as essential means by which law enforcement agencies discharge their

primary function of preserving law and order and preventing the commis- .

sion of crime. The realization of this fact makes the police tenacious in

their defense of the law and judges unwilling to fmpose limitations, which

might have serious implications for the public safety %
The beggar or “moocher” need not and cannot be tolerated in the

modern community; persons found in public places so intoxicated as to

endanger their safety or to be unable to control their behavior must be
restrained and protected; the pimp, the panderer and the prostitute cannot
be permitted to flaunt their services at large; the lewd and dissolute must
be halted when their conduct outrages public decency or threatens harm
to the schoolchild; and the loiterer in dark places, the Peeping Tom and
the prowling trespasser are chvious dangers to the public peace and the
safety of persons and property.

‘These categories of antisoctal conduct however, call for review and for
re-examination. It surely is no longer necessary for the security of peace
and good order to denocunce as 3 criminal the non-California Indian whe
is voluntarily unemployed. There are thousands of pensioners in the mod-
ern welfare state who fall within the Jteral meaning of this definition of
vagrant but who are not regarded, for that reason, as being guilty of any
offense against the public economy. Nor is it either necessary or consistent

5% People v. Cralg, 152 Cal 42, 47, 51 Pac. 997, 1000 (1007). The following extract from
the opinton is frequently quoted: *Vagrancy differs from most other offenses in the fact that
it is chronie rather than acute; thut jt conthnues after It is complate, and thereby subjects the
offender to arvest at any time before he reforms.”

80 Zee Armes, 4 Reply to "Whe Is g Vagrant in Californis,” 23 Carre. 1. Rev. 616 (19335).
This was written In response to a Note which eppears in the same volume at 506,

A
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with reasonable standards of personal liberty to hold that mere wandering
about under the stimulus of wanderlust may be made a crime by legislative
fiat.¥* As for runners or cappers for atiorneys “in and about police courts
and city prisons,” police courts have not only been abolished in California®
but the conduct denounced is far more effectively and comprehensively
dealt with in the State Bar Act.® Finally, while it may be said that the
resident of the house of il fame perhaps ought to be made punishable, at
least for his deplorable taste, such establishments have long been out-
iawed and are subject to speedy closure by the application of an uncompli-
cated and drastically effective abatement law.% If the foregoing categories
be added to those of “commeon drunk” and “common prostitute” which
were erased by the supreme court in Newbern, it will be apparent that there
isp’t much left in the California vagrancy statute that is either necessary
or useful to law enforcement or removed from the prospect of successful
challenge in the courts,

In these circumstances the time is surely at hand to modernize the
vagrancy concept or, better yet, to abandon it aliogether for statutes which
will harmonize with notions of a decent, fair and just administration of
criminal justice and which will at the same time rnake it possible for police |
departments to discharge their responsibilities in a straightforward manuner
without the evasions and hypocrisies which so many of our procedural
rules force upon them. This may be done by drafting legislation having to

. do with conduct rather than status, legislation which will describe the acts

to be proscribed with precision and which will be free of the hazy penumbra
of medieval ideas of social control characteristic of existing law.

i

So to state the solution is simple; the drafting of the terms of statufes,
however, which will meet such specifications is a task of some difficulty,
and one for which there are no models in the law which may be looked to
as a point of beginning. This fact became apparent in California in July of
1958 when a subcommitiee of the Assembly Interim Commiitee on Judi-
clary met in San Francisco and heard, among other things, protests against
alleged repressive police practices. Arrests for vagrancy became a subject

81407 §s within the leghlative power to define vagrancy and fo provide that those who
indulge I pointless, useless wandering from place to place within the state without any excuse
{or such roaming other than the impulse generated by what is sometimes denominated wander-
fust, shall come within the definition and that such individuals may properly be penalized as
the statute ordains’” Jeonings, I., in I re Cutler, 1 Cal. App. 2d 273, 280, 36 P.ad 441, 445
(1934},

82 Car., Cowsy. art. VI §13 {amend. 1950); See Gibson, Reorganization of Cur Inferior
Courts, 24 Cazrr. S.B.J. 382 {1949, .

83 See Car. Bus & Pror. Copr § 6151,

84 Car, Pew. Cope §§ 11225-235.
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of inquiry and this in turn led to a consideration of the vagrancy statute,
In common with a number of others who were present, I told the memberg
of the committee that the law was seriously defective, outmoded and very
much in need of amendment. Heedless of what should have been easily

forseeable consequences, I added the observation that the matter of draft.

ing 2 modern vagrancy statute ought to be relatively free of difficulty and
well within the competence of anyone with a modicum of experience in
the field,

An invitation to demonstrate the validity of this opinion was promptly
extended by the chairman of the subcommittee ® Acceptance was quickly
followed by renewed appreciation of the perils of heedless volunteering
since 1t became evident at once that the dearth of useful precedent in con-
temporary legislation meant that the work of drafting would present
unusual problems. In the end, a draft of a proposed statute was produced,
It was intended to be tentative, since there was little opportunity to discuss
the subject with others, and to serve as an outline of the topics and subject
matter which appeared to require study in the course of revising the law.

As events occurred, however, these purposes were only partially served.

Instead, a few of the proposals embodied in the draft were incorporated in
a legislative bill*®® which was, in other respects, so defective as to be unac-
ceptable to those responsible for law enforcement in California. Neverthe-
less, the bill generated wide and unexpected interest in the legislature and

85 The Honorable Tohn A, O'Connell, Member of the Assembly for the 23rd Assembly
District (San Frangisco). .

8¢ Assembly bill 2712, (Introduced in the 1059 repular session of the California legisia.
ture.y The fext follows: :

“SECTION 1. Section 547 of the Penal Code is repealed.

SEC. 2. Section 847 is added to said code, to read:

647, Every person who:

(z) Engages in lewd, lascivious or dissolufe conduct in any public place or in any
place open to the public or exposed to the public view;

{b} For pecuniary profit, solicits or engages in any act of nrostitution;

{¢} Accosts other persons in any public place or in any place open to the public and
begs or solicits alms ag a business;

(dy While loitering, prowling or wandering upon the private property of another,
peeps into any inhabited building or structure without lawful authority and without the
permission and consent of the owner or occupant thereos;

{e} Lodges in any bullding, structure or place, whether public or private, without
lawful authority und without the permission and consent of the ewner or pecupant
thereof, or of the person in control thereof;

{f) Loiterers in or about public toilets or parks;
is guilty of 2 misdemeancr and is punishuble by a fine of not exceeding five hundred

dollars {$300), or by mprisonment in the county jail not exceeding six mouths, or by
both such fine and imprisonment. :

SEC. 3. Bection 647.1 Is added to said code, fo read:

647.1. With respect to the matters covered by Section 647 of the Penal Code as enacted in
1872 and subsequently amended, repealed by the Legislature at its 1959 Regular Session,
and the mafters covered by Section 647 of the Penal Code as enacied af szid session, the

Legislature declares the policy of the State to be that persons shall be punished for their
acts, not their status®

-
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among the public before it succumbed to the vetoof a reluctant Governor.”

There is every prospect now that senewed efforts will be made in the
1961 legislative session to cairy on the work of revision and reform. For
the purpose of making the record clear and to widen understanding of the
genesis of last year’s vagrancy bill, the draft which inspired its introduc-
Gion is set out hereafter together with brief commentaries outlining the
purpose and background of its various sections,

As a matter of convenience and fo facilitate comparison with Assembly
bill 2712, the suggested statute appears here in the same legislative form

in which it was originally drafted. It was not then nor is it now intended

as a final solution not is it offered as the best of all possible alternatives.

It is designed rather, as a starting point for discussion, as a stimulus which
may evoke more satisfactory solutions and in the hope that it may serve

in some measure as a contribution to the development of the law. The draft

follows:
The people of the State of California do enact as follows:

Section 1. Section 647 of the Penal Code is repealed.
Section 2. Section 647 of the Penal Code is enacted to read:

647. Disorderly Conduct. Every person who commits any
of the following acts shall be guilty of disorderly conduct:®

1. Who engages in lewd or dissolute conduct in any public place or in

any place (open to the public or) exposed to public view,

This provision is drafted to cover the subject matter of existing sub-
section 5 which provides that a “lewd and dissolute person” is & vagrant.
1t departs from the concept of status and deals directly with socially harm-
ful lewd or dissolute conduct, that is, such conduct when it occurs in public
view. It is based in part upon a similar approach in the Michigan vagrancy
statute ® Except for the addition of the words in parenthesis, the fixst

section of the assembly bill is identical.

8T %7 am sympathetic to the overall purpose of the bill which was to punish individuals
only for wrongful actions and not simply because of their status. But I found that in accomn~
pHshing this laudable ohiective the proposed legislation anfortunstely removed from police
control cerfain dangerous conduct, regulation of which iy necessary in the public interest”
1 etter From Governor Edmund G. Brown 1o Frnest Besty, Bsq., Director of the American Civil
¥ shertiss Union of Northern California, Aupust 25, 1959, )
88 Tt = not necessary, of couxse, to use the label “disorderly conduct.”” Assembly hill MNo.
2712 simply provided that every parson whe commitied certain specified acts was guilty of 2
misdemennor. There is an advantage, bowever, in furnishing a label heforehand; wtherwise
| Californis’s many police agencies (oz the press)y will invent a variety of labels as a mutter of
record keeping and statisticsl convenience. The resulting lack of unifermity obviously would
he undesirabie.
89 See mote 29, supra; the following hay
Ylawd or dissolute’ as the words are used in

e been held to come within the deseription of
Car. Pex. Cone § 647 (5): a narcotic addict,
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2. Who solicits or who engages in any act of prostitution;

This is a simple description of the conduct to be proscribed. It was
drafted before the decision in the Newbern case which has, by necessary
implication, deleted the term “common prostitutes” from the list of those
who are vagrants. The qualification “for pecuniary profit” added by the
Assembly bill seems unnecessary.™

3. Who accosts other persons in any public place {or in any place open
to the public) for the purpose of begging or soliciting alms (as a business);

This section i3 draited to meet the problem of controlling begging by
describing specific acts. It is aimed at the conduct of the individual who
goes about the streets accosting others for handouts. It is framed in this
manner in order o exclude from the ambit of the law the blind or crippled
person who merely sits or stands by the wayside, the Salvation Army
worker who solicits funds for charity on the streets at Christmas time and
others whose charitable appeals may well be left to local control. The
bracketed words, which were added in Assembly bill 2712, improve the
original draft,

S

4. Who ioiters in or about any toilet open to the public for the purpose
of engaeging in or soliciting any lewd or lascivious (or any unlowful ) act;
The existing law classes as a vagrant every person who “loiters in or
- about public toilets in public parks.” Assembly bill 2712 left these words
unchanged except that it substituted “or” for “in,” thus making it an
offense to loiter in a public park. This {s hardly an improvement. The origi-
nal proposal, as it appears above, excluding the words in brackets, requires
that the loitering which is proscribed be that which is accompanied by lewd
intent. This is precisely what the present law is aimed towards, hence there
is little or no reason for not being specific.™ It seems undesirable too to-
limit the application of the statute to what may be construed to be only
publicly maintained facilities as is the case with the existing law. The words
in brackets are suggested as an alternative in the event it may appear to
be desirable to widen the scope of the draft so that if would include, for
example, those situations in which automobile service station toilet facilities
are used for the sale or administration of narcotics.
5. Who loiters or wanders upon the streets or from place to place with-

e
b e————————__ s, ol

People v. Jaurequi, 142 Cal. App. 24 335, 298 P.2d 596 (1956); & sodomist, People v. Babb,
103 Cal. App. 2d 326, 220 P.2d 843 (1981); & window peeper, People v. Allington, 103 Cal
App. 2d 911, 229 P24 495 {1951) ; and & pude dancer, People v, Scott, 113 Cal. App. 778, 296
Pac. 601 (1931) ; see Note, 3¢ Caziz. L. Rev. 570 {1951).
T By definition, a prostitute is one who engages in sexual intercourse for hire. People v. .
Head, 146 Cal. App. 1d 744, 304 P.2d 761 {1056). i
Tt Fountain v. Siate Hoard of Education, 137 Cal. App. 24 463, 320 P.2d 599 (1558).
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- apparent veason or business and who refuses to identify himself and fo
soconnt for his presence when requested by any peace officer so to doy
This provision was not included in Assembly bill 2712. It is a difficult
subject to treat with any degree of satisfaction but one which requires
serious and careful consideration because of the practical necessities of

sice responsibility for the preservation of law and order. The dralt is
designed to replace subdivisions 3 and 6 of the present code section by pro-
- yiding 2 more specific description of the kind of suspicious person that

the police are bound to deal with. At the heart of the problem here is the
great desirability of stating the terms of police authority in such a way as to
- minimize abuse without impairing the ability to take necessary action.™ To
write any law in complete accord with this standard is probably impossible
Gt this is not a valid argument for simply denying the policy power to
take any action with respect to the “suspicious person,” The draft attempts
to spell out the limits of the policeman’s authority and to declare some
obligation on the part of the citizen to account for himself when his loftering
arouses suspicion.™

6. Who is found in any public place in such a condition of drunkenness
(intoxication ) that he is unable to exercise care for his own safety, or, by
reason of ks drunkenness (intoxication) interferes with (or obstructs or
prevents) the free use o f any street, sidewalk or other public wey;
This provision was also omitted from Assembly bill 2712. It would fll

the gap left by the decision in Newbern by providing a uniform, definite
standard for police control of the public drunk who is a nuisance to

d: It was
necessary

alternatives.

%2 The provision in the draft requiring the suspicious loiterer to identify himself and to
sxplain the reason for his actions upon the request of a peace officer is consistent with the
authority which such officers have long possessed in Californla, A dictum in the earliest case
in which the private person’s responsibility to respond to reasonable police Inguiry is distussed
ie In point with respact fo the suspicious lolterer: “A police officer has 2 right to make inguiry
in 5 proper manner of anyone upan the public streets at a late hour as to L identity and the
occasion of his presence, if the surroundings are such as to indicate fo a reasonable man that
the public safety demands such identification.” Gisske v. Sanders, 9 Cal. App. 13, 18, 98 Fac,
43, 43 (1908). Years later, the Caliornia Supreme Court adopted this conclusion in People v.
Simen, 45 Cal. 2d 648, 290 P.2d 331 (1938}, For an {liustrative suspicious person case and a
. useful summary of the law, see People v, West, 144 Cal, App. 2d 214, 300 Bad 729 {1858},

72 "The bill proposed to Tepeal subdivisions 3 and 6 of the present law without substituting
any kind of contrel over those whose conduct afforded cccasion for legitimate suspicion. I am
aware that police action in this vegard has led to criticism, and T agree that the present law
showld be revised, But T do not think that the possibility of abuse justifies completely denying

authority and obligation to which the private citizen and the policeraan touid reasonably and
falrly conform.” Letter From Governor Edmund G. Brown to Frnest Beslg, Esq, Director of
the American Civil Liberties Union of Northern California, August 26, 1959,

others and a danger to himself., The words in brackets are suggested as

ary controls st all. Legislation in this area would be effective if it gave some definition of
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7. Who loiters, prowls or wanders upon the private property of another,
wn the nighttime, without visible or lawful business with the owner or occu-
pank thereof; or who while toitering, prowling or wandering upon the
private property of another, in the nighttime, pecks in the door or window
of any inkabited building or structure located thereon, without visible pr
lawful business with the cwner or occupant thereof, .

This is substantially the same as subdivision 12 of the code section as
it now reads. Only the superfluous specification of habitation “by human
beings” is dropped. In Assembly bill 2712 the section was greatly modified
by restricting its application to the Peeping Tom alone. Both types of
conduct denounced by the law, however, carry the same threat to the
public peace, thus making any such Bmitation appear to be nothing more
than arbitrary.

8. Who lodges in any building, structure or place, whether public or
private, other than omei which is mainiained for lodging purpeses, without
the permission of the owner or person entitled to the possession or in con-
trol thereof.

‘This is the last section or category that appeared in the draft. It is a
shoplification of the wording of subdivision 7 of the present statute and an
extension of its reach to cover public as well as private property. Assembly
bill 2712 carries an almost identical provision which is better than the draft
because of its omission of the unnecessary lodging house exception.

COWCLUSION

‘The abandonment of the concept of status as a basis for the imposition
of penal sanctions which was advanced in the draft and adopted in the
Assembly bill marks a break from the traditional vagrancy pattern and
opens at least one door to the development of legislation in this field that
will be responsive to the needs of and in accordance with the legal and
social standard of contemporary society. The failure of the bill to become
law was not because of this break. Its fatal imperfection was the fact that-
it was incomplete. It did not face up to the problem of defining law enforce-
ment guthority with respect to the person whose conduct is strongly sug-
gestive of incipient criminality; it left unfilled the need for uniform, state--
wide legislation for the control of public intoxication; and it would have
disarmed the citizen as well as the police in the presence of the furtive,
prowling, nighttime trespasser. : _

Each of these situations involves conduct, not status. In each instance-'
the conduct carries a serious threat to the public peace and safety. To-
impair the ability of the police to act in such cases would not be wise nor’
would it serve the ends of justice. Furthermore, the underlying problem of
finding a means for coping with conduct of this nature would still remain
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even if the state legislature were to abandon the search for solutions. Such
abandonment in California would merely transfer the burden to local gov-
erpment™ whose several hundred city councils and boards of supervisors
would respond with an uncoordinated patchwork of hastily drafted ordi-
pances. This would be worse than no change at all.

The task of revision, difficult as it may be, must go forward. The ancient
vagrancy concept has been with us overlong. The antique statuies with
their absurd categories of common drunkards, pipers and fiddlers, sturdy
heggars and all their raffish companions await their retirement. To achieve
this end, as the draft indicates, it is not necessary to sacrifice tools that are
essential to the proper enforcement of the law nor to remove existing
controls over conduct that threatens the public safety. There is no real

- ghstacle in the way of progress here. All that is needed is a wise discretion

and a firm adherence to the fundamental principles upon which a fair and
effective system of criminal justice must depend.

& Car. Cowsy, ark, X1, § 11; Simpsen v. City of Los Angeles, 40 Cal. 2d 271, 233 P.2d
464 (1932). .
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THE LINK BETWEEN

PROSTITUTION AND SEX TRAFFICKING

he U.S. Government adopted a strong position against
legalized prostitution in a December 2002 National
Security Presidential Directive based on evidence that
prostitution is inherently harmful and dehumanizing, and
fuels mrafficking in persons, a form of modern-day slavery.

Prostitution and related activities—including pimping
and patronizing or maintaining brothels—fuel the growth
of modern-day slavery by providing a facade behind which
teaffickers for sexual exploiraton operate.

Where prostitution Is legalized or tolerated, there is a
greater demand for human tafficking victms and nearly
always an increase in the number of women and children
rrafficked into commercial sex slavery

Of the estimated 600,000 to 800,000 people wafficked
across international borders annually, 80 percent of victims
are femnale, and up to 50 percent are minors. Hundreds of
thousands of these women and children are used in
prostitution each year.

Women and children want 19 eseape prostitution

The vast majority of women In prostitution dont want to
be there. Few seek it our or choose it, and most are

{

Women and girls rescued from brothels in Iﬁa%au cities line up to identify an alleged irafficker

af a shelter in Nepal

Moldovan and Romanian trafficking victims fr;?ed after a raid ofa
Bosnian brothel,

desperate to leave it. A 2003 study first published in the
scientific fournal of Tranma Practice found thar 89 percent
of women in prostitution want to escape.’ And children
are also trapped in prostitution-—despite the fact that
international covenants and protocols impose upon state
parties an obligation to criminalize the commercial sexual
exploitation of children.

Prosiitution is inherently harmful
Few activities are as brutal

and darmaging to people as
prostitution. Feld research in
nine countries concluded that
60-75 percent of women in
prostitution wete raped,

70-95 percent were physically
assaulted, and 68 percent met the
criteria for post traumatic stress
disorder in the same range as
treatment-seeking combar
vetetans® and victims of state-
organized torture.’ Beyond this
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shocking abuse, the public health implications of prostiration
are devastating and include a myriad of serious and fatal
diseases, including HIV/AIDS,

A path-breaking, five-country academic study concluded
that research on prostitution has ovetlooked “[tlhe burden
of physical injuries and illnesses that women in the sex
indusery sustain from the violence inflicred on them, or
from their significantly higher rates of hepatitis B, higher
risks of cervical cancer, fertility complications, and
psychological trauma,™

State attempts to regulate prostitution by introducing
medical check-ups or licenses dont address the core
problem: the routine abuse and violence that form the
prostitution experience and brutally victimize those caught
in its netherworld. Prostitution leaves women and children
physically, mentally, emotionally, and spiritually devastated.
Recovery takes years, even decades—often, the damage can
never be undone.

Prostitution creales a safe haven for criminals
Legalization of prostitution expands the market for
cornmercial sex, opening markers for criminal enterprises and
creating a safe haven for criminals who traffic people inw
prostitution. Organized crime nerworks do not register with
the government, do not pay taxes, and do not protect
prostitutes. Legalization simply makes it easier for them to
blend in with a purportedly regulated sex sector and makes it

A Brothel where the borders of Paraguay, Argenting, and Brazil meet,
creating a hub for fuman trafficking.

EPAYiie Wosdd Photos

more difficule for
prosecutors 1o identify
and punish those who
are wrafficking people.

The Swedish
government has found
that much of the vast
profit generated by the
global prostiruton
industry goes into the
pockets of human
rraffickers. The
Swedish government
said, “International
rrafficking in human
beings could not
Hourish but for the existence of local prostitution markers
where men are willing and able to buy and sell women and
children for sexual exploitation.” '

To fight buman wafficking and promote equality for

Suspected leader of sex zrqﬁ?ckm
in Macedonia.

women, Sweden has aggressively prosecuted customers,
pimps, and brothel owners since 1999, As 2 result, two
years after the new policy, there was a 50 percent decrease
in women prostituting and a 75 percent decrease in men
buying sex. Trafficking for the purposes of sexual
exploitation decreased as well.® In contrast, where
prostitution has been legalized or tolerated, there is an
increase in the demand for sex slaves’ and the number
of victimized foreign women-——many likely vicdms of
human trafficking.*

Grani-making implications of the ).8. government policy
As a result of the prosutution-trafficking link, the U.S.
government conchuded that no U.S. grant funds should be
awarded to foreign non-governmental organizations that
support legal state-regulated prostitution. Prostirution is
not the oldest profession, but the oldest form of oppression.

For more information, please log on to the Web site
of the State Department’s Office to Monitor and Combat
Trafficking in Persons at wun. state. govlg/tip,

* Farley Melissa et 2l 2003, "Prostitution and Traffi d(mg in Nine Counmes An Update on Vielence and Postrraumatic Strass Disorden” fournal of Trawma Praceice, Vol. 2,

Neo. 3f4: 33.74; and Farley, Melissa. ed. 2003,
! Faley, et al.

sen, Maworth Press, New York,

PRamsay, R ev ol 1993, "Psyehistrie morbidiny in supvivess of atgenized state violence including rorure.” Brivish Journal of Popchiatry, 162:55-59.
4 Raymond, | eval, 2002, 4 Comparative Study of Women Trafficked in the Migration Process. Ford Foundation, New Yori.
3 Swedish Minisry of Industry, Employment, and Communications. 2004, Facr Sheerr Prostitution and Trafficking in Women,

hezp/f Www,sweden,gov,sef comrent/ HeBfUT/E7/74/6befcdT 2 pdf

* Ekberg, G.5. 2001, “Prostitution and Trafficking The Legal Sivvation in Sweden”. Paper preseared ar Journées de formation sur la moadialisation de la prostitution et du
eaffic w:mz:i Association québdeolse des organismes de coopération internadonale. Monzwréal, Quebec, Canada.

* Malarek, Victor, The Natashar: Inide the New Global Ssxc Trade, Arcade Publishing, New Yok, 2004,

# Hughes, Donna M. 2002, Foreign Governmers Complicity in Human Tafficking: A Reviaw af the State Departments 2002 Trafficking in Pevans Repors. Tasnmony before the

LS, Howse Commiittes on Ememar;onaf Relations. Washington, D.C., June 19, 2002.
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L8, Department of Justice
Office of Justlce Programs
Bureau of Justive Staristics

S}?EC}IAL REPGR’?E‘

NC) 233732

‘Characteristics of Suspected Human
Trafficking Incidents, 2008-2010

by Duren Banks and Tracey Kyckethahn, BJS Statisticians

{ederally funded human trafficking task forces opened
{ 2,515 suspected incidents of human trafficking for

. iovestigation between January 2008 and June 2010
(figure 1), Most suspected incidents of humen trafficking
were classified as sex trafficking (82%), including more thani
1,200 incidents with allegations of adult sex trafficking and
more than 1,000 incidents with allegations of prostitution or
sexual exploitation of a child Eleven percent of the suspected
incidents opened for investigation were classified as Iabor
trafficking, and 7% had an unknown ‘craﬁckmg type.

Data in this report are from the Human Trafficking Rﬁpoztmg
Systern (HITRS), which was designed to measure the
performance of federally funded task forces, HTRS is cutrently
the only system that captures information on hwman traficking
investigations conducted by state and local law enforcement
agencies in the United States. This report is the second ina’
Bureau of Tustice Statistics (B]S) series about the characteristics
of human trafficking investigations, suspects, and victims.

Tt reports about case outcomes, including suspect arrests

and the visa status of confirmed victims, and describes the
characteristics of mmdents entered into the HTRS prospectively
by the fask forees begxzmmg in 2008, The Methodoldgy details
the HTRS data collection procedures and data quality issues.

4,500

FIGURE 1

- Cumulative number of znc:adents of human trafﬁc!\mg

between January 2008 and June 2010, by suspected
trafficking type and reported investigation start date

- fumber of incidents apened for mvestzgatmn

3,650,
B tnknown bafficking type
IE78 Suspactsg sex 1afficking )
B Suspected labortraffickdng ' 356 pAZL

2000

1,560

14000

500

Cos 2089 2010
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Most suspected incldents of human trafficking
involved alisgations of prostitution of an adelt or child

Federally funded buman trafficking task forces opened a |
total of 2,515 suspected incidents of human trafficking for
investigation between January 1, 2008, and June 30, 2010,
These suspected incidents include allegations theat, through
subsequent investigation, ey or may not be determined to
meet the definition of humen trafficking according to the
TVPA, 2000. (See box on page 2.)

Nearly half of all incidents investigated between January
1, 2008, and Jine 30, 2010, involved allegations of adult
prostitution (48%). Forty percent involved prostitution of
a child or child sexual exploitation (table 1). Elements of
sexualized labor, induding exotic dancing and unlicensed

massage patlors, were found in 6% of the incidents reported.

TABLE 1
Human trafficking incidents opened for investigation
hetween }anuary 20{}8 and June 201{} by type of trafficking

Type of trafficking® Number  Percent®
Altincidents 2518 100,09
Sex trefficking 2,065 32.1% -
Adult prostitution/commercial sex act 1,218 484

Prostitution or sexual .
exploitation of a child 1,016 4c4

Sexualized labor 142 56
Other &1 24

Labor trafficking 350 13.9%
Commercial industry labor o182 - B2
Ursegulated industry labor - - 230 8.1
Other 26 10

Other suspected traficking ' £5 2.5%

Unknown 172 6,800

*Type of trafficking Is identified as the type of suspected incident reported
iy of investigated by the lnw enforcemant agency. The type of trafficking
investigated is not necessaridy the same type of traficking that may be |
confirmed, charged at arrest, or prosecuted. Whers the type of alleged
iafficking may suggest elements of sex or labor trafficking, BJS classified
the type through en analysis of the other charectaristics of thoss cases, as
identified by the investigative agencies, For example, sexualized labor was
categorized a5 a type of alleged sex trafficking after further analyses found
that investigations into sexuabized labor were most commenly assoclated
with characteristics of sex trafficking a5 opposed to labor trafficking,

*percent will add o rore than 100 becanse incidents may fnvolve more than ene
type of traficking,

w

Fourteen percent of cases contained allegations of labor
wrafficking, including 9% with suspected labor trafficking in
potentially unregulated industries, such as day labor, drug
sales, forced begging, roadside sales, or domestic workers
(e.g., nanmdes). Approximately 5% of the incidents invelved
suspected labor trafficking in more commercial industries,
such as hair salons, hotels, and bars.

Nine percent of incidents involved allegations of an
upknown human trafficking type or ailegations that conld
not be defined as either labor or sex trafficking, such as
mail order brides, child selling, and unspecified Internet
solicitations. '

* Task forces may have entered multiple fypes of human
trafficking per incident. Among the incidents described

~ in this report, up to six different types of trafficking were

identified per incident, although most (77%) incidents
involved allegations of one type of human trafficking.

- Cases were classified b}r whether they included allegations of

sex trafficking or labor trafficking. Cases that had elements

of both sex and labor trafficking (72 cases, or 3% of the total)
were classified as sex trafficking cases for analysis purposes.
‘Cases that did not include allegations that could be defined
as sex or labor trafficking were classified as an unknown
trafficking type and reported in total statistics throughout -
the report. Most investigations were classified as suspected

. seX tra:{ﬁckmg (829%), followed by 119 as suspected labor

£

irafficking and 7% unknown (table 2).

The types of trafficking cases differed between task forces
Iocated it a vice unit and those located in another type

of unit within the law enforcement agency. (Vice units

in law enforcement comunonly pursee crimes related to
prostifution, pornography, gm%ﬁixig, alcohol, and drugs.)
Task forces classified as located in vice were in units-either
dedicated soIeZy fo investigating vice crimes or in units
focrsed on vice and other crimes, such as sexual assault or
domestic viclence. Those task forces not located in vice units
were located in divisions specializing in human traficking,
intelligence units, or units dedicated to investigating
organized crime. Eighty-nine percent of incidents reported
by task forces located in a vice unit weve incidents of
suspected sex trafficking, compared to 73% of incidents .
reported by task forces located outside of vice units,

TABLE 2

Human trafficking incident cases opened for mvestigatzcn hetween January 2008 and June 2010, by type of trafficking and

task force location

Task force located i

Total incidents

Vice unit Another unit
Type of trafficking Nurnber Percent Number Percent Number Percent
Total incidents 2,515 106.0% 1,377 H00% 1,138 100.0%
Sex trafficking 2,065 $21% 1,230 B9.3% . 835 73.4%
Labor traficking ' 278 1 a2 8.7 186 163
Unknown 172 - 68 55 40 117 10.3
APRIL 2011
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Faderal agencies were more fikely to lead [abor
rafficking investigations (28%), compared 1o sax
trafficking investigations (7%}

A law enforcement agency was identified as the lead agency
for nearly all suspected sex trafficking cases (98%). Among
suspected labor trafficking cases, 88% had a law enforcement
lead agency, and 11% bad a victim advocacy lead agency
{table 3},

Tnn sex traficking cases, 92% involved a lead agency identified
a5 a state, local, or territorial level government agency, while
7% of lead agencies were identified as federal agencies, such
as the FBI, US. Attorneys’ Offices, or Immigration and
Customs Enforcement. Labor traficking investigations were
mote likely to have a federal lead agency {29%) than sex
trafficking investigations (7%,

The mamber and type of task force agencies involved in
suspected human trafficking incidents varied more for
labor trafficking cases than for sex trafficking cases. Among
suspected labor trafficking incidents, 82% involved multiple

agencies as part of the task force tean; 49% of suspected sex

trafficking incidents involved multiple agencies.

In areview of all types of agencies involved in the case, 99%
of sex trafficking cases included a law enforcement ageney,
and 16% included a victim advocacy agency. Most labor
trafficking incidents also included a law enforcement agency
in the case {91%); however, labor trafficking incidents ware
miore likely to include a victim advocacy agency (40%) and
a regulatory agency {10%), such as a code enforcernent or
professional licensing agency, when compared to suspected
sex traficking cases.

TABLE 3
Agencias invelved in human trafficking nvestigations between January 2008 and June 2010, by type of trafficking
' Totaf® Sex trafficking Labor trafficking
Type of agency Number Percent Numbser Percant Number Pareent
Number of incidents 2515 100.0% 2,065 100.0% 78 100.0%
Lead agency : '
Law enforcemant/prosecutionfeorrections 2425 96.9% 2018 o 9R1% 242 B8.3%
Vietirn advocacy : 63 25 3% B X 29 1056
Human services agancy 3 0.1 3 0.1 Q ¢o
Reguistory agency 11 04 7 0.3 3 11
Unknown . o1 : 7 D 4 :
Lead agency tevel )
State, focal, o teritorial . 2,204 88.1% 1,885 81.6% 167 £0.9%
Federal 235 5.4 143 638 78 285
Nongovernmental organization/private 63 25 30 15 28 108
Unknown ] : 13 : 7 : T4 :
Number of agendes : : . .

1 1,161 46.3% 1,039 50.4% 49 17 7%
23 1,008 40,2 781 - 378 : 143 516
4-6 ) _ 304 123 AT 0.4 77 g
7ormore 33 12 25 12 8 pa:
Unknown & : 5 : 1 :

Type of agendies involved® . '
Law anforcement/prosecution/corrections 2462 G7.9% 2040 98.8% 254 91 4%
Victim advocacy/defense 465 185 334 16.2 112 - 403
Human services agency 25 1.0 23 1.1 b a7
Pegulatory agency 44 17 14 a7 P 1
Level of agencies involved® ’
State, local, or tarritorial 2377 . 94.59% 2002 96.9% 26 T74%
Fadare . . GBE 4 484 - 234 157 565
Nongovernmental organization/private 464 184 334 16,2 : 111 359

1Percent not calenlated for missing or unkrown data.
*Includes incidents with 2o unknown trafficking type.

bPercents add to moxe than 0% because more than one type of agency could be involved.

CHARACTERISTICS OF SUSPECTED HUMAK TRAFFICKING INCIDENTS, 2008-2010
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Data quality and consistency in reporting.

FIGURE 2 :
Percentage of cases with valid data for aritical variables, . Parcentaga of incidents with va[td information entered
by number of months the cases were observed : - between January 2008 and June 2010, by quality of task

Percent orce data

Aytadesinvoled Quality of task force
100% . ; T _ " reporting identified asw
W Type of information S Low High
: ype of trafiicking Trpe of trafficking ' 91% 959%
: Provided an Human trafficking confirmed {or not) - 61% 62%
;:geﬂg 1o ctian ncident status is dosed or inactive /% - 65%
; Agendies mvolved 100% 100%
R nformation associated with the Incident o
Betermined whether Any ‘mdividua[—%e_\.rm information -
" there was trafficking {suspect of victim) 35% 28%
N Any suspect information 20 62 .
Any victim information 0 U5
Note: High deta quality task forces (18 of the 42} regularly entered new
cases imto the system, provided individual-level informetion for at leas

one suspect er ¥ictim, and updated case Information an a regular basis
Low data quality task forces (24 of 42) did rot demonstrate one ox

more of these data glrality indicators,

I VI ?8 PR S Y A 1
Humbar of months the case was observed
between January 2008 and June 2010

APBH, 201 ) : 5
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Confirmed victims of labor trafficking were more kikely
to be male, older, and forelgn than confirmed victims
of sax frafficking ‘

Yederally funded high data quality task forces entered 389
confirmed incidents of human trafficking during the study
period. These cases had consistently complete reporting on
case outcome and individual-level information. The selected
task forces identified 527 confirmed human traficking victims
in the 389 confirmed incidents. Confirmed sex trafficking
victims were overwhelmingly female (94% of victims with
known gender). Of the 63 confirmed labor trafficking victims,
20 were male and 43 were female (table 5. '

Confirmed labor traflicking victims were more Hikely to

be older than confirmed sex trafficking victims. Sixiy-two
percent of confirmed labor trafficking victims were identified
15 25 years of age or older, compared to 13% of confirmed
sex trafficking victims, based on victims with known age.

In addition, confirmed labor trafficking victims were more
likely to be idemtified as Hispanic (63% of victims with
known race) or Asian {17%) compared fo sex trafficking

_ victims, who were more likely to be white {26%] or black

(40%). Four-fifihs of victims in confirmed sex trafficking
cases were identified a5 US. citizens (85%), while rnost
confirmed labor trafficking victims were identified as
undocumented aliens (67%) or qualified aliens (28%).

Ware than half of confirmed sex trafficking suspeéts
were hiack, while confirmed labor trafficking suspects
wara more tikely to be Higpanic

Overall, individual information was collected for 488
suspects in confirmed human trafficking incidents in high
data quality t_ask forces (table 6),

TABLES

Victim chavacteristics in cases confirmed to ba human
trafficking by high data quality task forces, by type of
trafficking .

TABLE 6

Suspect characteristics in cases apened between january
2008 and june 2010 and confirmed to be human trafficking
by high data quality task forces, by type of trafficking

Sax Labor Sex Labor
Victim characteristic Total®  trafficking  trafficking Suspect characteristic Total® © irafficking - trafficking
Sex Sex
Mae 4% 27 20 Male 368 314 54
Famale - 477 - 432 43 Female | B I 71 17
Age o Unknown 32 ] 7
17 ot younger 357 248 & Age
1824 159 142 17 17 or younger i1 12 1
2534 88 . 46 22 1824 ' 147 . 148 2
‘3501 oider 27 12 15 2534 ' 114 105 9
Unknown 16 12 3 35 or oider 100 &5 35
Race/Hispanic origin ' Unknows 116 85 3
White® 106 192 i RacefHispanic origin -
Black/African American® 167 161 8 Whitet ’ ! 22 2
Hispanic/Latino origin 139 95 34 Black/Afican American® 224 219 5
Asian®® 26 17 Hispanic/latine origin 118 &g 30
Othadd 35 pERN i Agianh< 28 8 18
Unknown - - 63 61 Otherdd _ 20 5 15
Citizenship Unknown .73 87 16
1,5, Citizen/US, National 346 345 i Citizenship
Perrranent U.S. resident® 6 & g U8, Citizen/U.5, National 376 26% 7
Undocumented alien/ 101 64 36 Permanent US. resident® 12 2 10
Cualified zhen® 19 . T 15 Undocumented allenf 44 3 3
Temporary worker 2z 0 2 Qualified alien® . ] 2 8
Unknown Lty 41 g Unknown 148 98 5G
Number of victims identified 527 460 63 Number of suspects identified 488 410 78

Noie: Analysis restricied to cases opened and observed between January
2008 and fune 2010 in bigh data quality task forces, See definition of high
data quality task forces on page 5.

*nchudes cases of unknown trafficking type.
Exchudes persons of Hispanic o7 Latino erigin,

©fsian may inchide Native Fawsitan and other Pacific Islanders oz persons
of East Asian or Southeast Asian descent.

dtnchudes persons of two o1 more races.

“Permanent residents and qualified 2iens are legal residents in the US., but
do noy have citizenship. _

Y ndocumented aliens reside in the US. illegally,

Note: Anabysis restricted to cases opened and observed between January
2008 and June 2010 in high data quatity task forces. See definition of high
data quality task forces on page 5.

*Tncludes cases of unknown trafficking type.
Yexclndes persons of Hispanic or Latino origin,

CAsian may include Native Hawaiian and other Pacific Islanders or persons
of East Astan or Southeast Asian descent.

Yncludes persons of two or more races.

*Permnanent residents and gualified aliens are legal residents in the TL3, bat
do not have citizenship,

fndocumented shiens reside in the U.S. Hegally.

CHARACTERISTICS OF SUSPECTED HUMAN TRAFFICKING INCIDENTS, 2068-2010
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Most confirmed human trafficking suspecis were male
{819}, while 199% were female. Based on cases in which

race weas known, nearly two-thirds (62%) of confirmed sex
traflicking suspects were identified as black. Confirmed
labor trafficking suspects were more likely to be identified as
Hispanic (48%). Most suspects in confirmed sex traficking
incidents were between the ages of 18 and 34 (77%) and
were U.S, citizens (86%).

Analysis of case outcomes was restricted to incidents
opened by high data guality task forces and ohserved
for one year

© Seventy-six percent of human trafficking cases had reached a

confirmation onfcome at the conclusion of the study period,
including 88% of cases opened in high deta quality task
forces and 67% in the remaining task forces (figure 3).

FIGURE 3
Percentage of cases reaching confirmation olitcome, by
months observed and by task force data quality

?er{entage of cases reaching confirmation outcoma
106% '

e {asus apened by bgh dita geality
zash Faress

) . e Cases apanad by low ety BB
qualzzyzaﬁkfczti,/ -
poT — e R AT cases .

50%

5%

g 3 6 g 0w i % on 27_ Bl
Manths_sihce case opened for investigation®

Note: See box on page 5 for definition of high data guality task forces.

*Fewer than 30 cases were abserved for at least 29 mrmtbs and sil pending
conﬁrmatmn outcorne. .

APRIL 2017
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Cases that were ultimately confirmed to be human trafficking
in high data quality task forces were open for 2 median of
five months before the case was confirmed. Cases that were
ultimately confirmed not to be human trafficking in these
selected task forces were open for a median of 3 months
before the allegations were determined to be unfounded
(figure 4}.

FIGURE 4
Percentage of tases reaching confirmation outcome, by
months observed and ultimate confirmation status

Percentage of cases pending confirmation oufcome

1009
75% /:;MM
50%
ue {aset himately confirmed tobe
hama tafficking (median months
: o onfirmasins of outcome: 5,18)
25%
© e {ages itimately confimaed notle be
' Fasrrats trafficking {mestan months
o confirrating of outeoms: 2.51)
(%

3 3 6 g .17 % w o oH H X
Months since cass opened for mvestigation

Most (83%) of the cases that ultimately reached an outcome

were able to do 5o within 12 months of observation {not

shown in table), Statistics about the outcomes of cases are

therefore restricted to incidents observed for at least 12 {
months in the stady period, and opened by task forces thet

reliably updated information.

Approximately a third of cases opened for
investigation were confirmed to be human trafficking

Among cases opened for at least one year in selected task
forces, 30% were confirmed to be human trafficking and 38%
were confirmed not to be human trafficking as defined in

the TVPA, 2000, Nearly a third of the cases had a pending

confirmalion vuicoume (iuble 73,

Any commercial sexact if the person is under 18 years of
age, regardiess of whether any form of coercion is involved,

is defined as human wafficking by the TVPA, 2000. (Adult
prostitution is not considered human trafficking unless it is
proven that the victim was coerced.) Of cases confirmed to be
human traficking, 64% involved aliegations of prostitution
or sexual exploitation of & child, and 429% involved allegations
of adult prostitution. Most cases confirmed not to be human
trafficking (64%) or pending confirmation status (66%)
involved allegations of adult prostitution (table 8}.

TABLE 7 .
Qutcomne of human trafficking incidents opened for at feast 12 months by high data guality task forces, by type of trafficking
Total Sex trafficking ' Labor trafficking

Qutcome Number® Percent Number Percant Number Parcent

Al human trafficking cases BAG 100.0% 714 T00.0% 10t 100.0%
Confirned 257 30.3% 218 30.5% R 38.6%
Not confirmed 322 373 247 374 32 37
Pending or unknown confirmation status 270 318 225 321 ' a0 287

Wnte: Analyis restricted 1o cases opened and observed between Tanuary 2008 and Tane 2009, See definition of high data quality task forces on page 5.

*Inchudes cases of an unknown traficking type.

TABLE®

Human trafficking incidems opened for at [east 12 months by high data quality taskforces, by cutcome

Confirmed to ba human Confirmed not to be human
trafficking wrafficking Pending confirmation

Incident type Number  Percent Number Percent Number Parcent

Total 257 100.0% 322 100.0% 270 100.0%

- Sex trafficking

Adult prostitution 108 420 . 205 83.7 178 639

Prostitution or sexual exploitation of a child 164 638 80 248 83 307

Sexuailzed labor - : 6 23 18 58 1% 78

Other ) i 04 4 12 3 1.1
Lahor trafficking ' ' '

Labor frafficking In commerdial or public Industry 24 9.3 19 _ 59 16 59

Labor trafficking in unreguiated Industry 37 144 24 7.5 28 104
Qther/Unknown 7 2.7 33 1.2 38 141

. Note: Analysis resiricted to cases opened and observed between lanuary 2008 and Tune 2009, See definition of high data quality tzsk forces on page 5.

CHARACTERISTICS OF SUSPECTED HUMAN TRAFFICKING INCIDENTS, 2008-2010
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About a guarter of foreign nationals confirmed as
victims received U.5. visas

Nearly 90 victims identified in confirmed human trafiicking
inrcidents open for at least a year were described as
undocumented or qualified aliens, Of these 87 foreign
victims, 21 received T visas, while 46 visz applications wexre
still pending or had an unknown status. (See footnote 4 on
page 2.} Most confirmed victims in cases open for at least

a year were described as US. citizens, U.S. nationals, ox
permanent U.S. residents (67%){not shown in table),

Nearly 150 arrests were reported by law enforcement
‘mgendes in confirmed human trafficking incldents

Law enforcement agencies in the selected task forces
reported arresting 144 suspects in confirmed human
trafficking incidents open fof at least a year during the study
period, including 139 sex trafficking suspects and 5 labor
trafficking suspects (table ). Most sex traficking arrests

occurred at the state level (1143, while all 5 labor trafficking

arrests occurred at the federal level,

The FITRS relies primarily on local law enforcement to
update information sbout arrests. Local law enforcement
may not always have current or complete information about
arrests made by other agencies. (See Methodology)

TABLE Q- o
Victim and suspect outcomes in incidents opened between
January 2008 and June 2008 and confirmed to be human

trafficking by high data quality task forcas, by type of.
trafficking

. Sex. {abor
Type of incidents Total  trafficking  trafficking
Number of selected confirmed
incidents 257 218 -39
Victims in confirmed incidents
Foreign victims identified 87 43 44
T or U visa status®
Yas . 21 s - 12
No 20 8 12
Pending/unknown 46 P ¢
Suspects In confirmed inddents _ o
Suspects identified 343 279 - 64
Suspacts arrested 144 139 5
State arrest 14 114 H
Fetloral arrest 21 16 5
Both - g g G
Suspects notarrested 18 13 &
Linknown B 180 127 - 53

Noter Analysis restricted to cases apened and observed between January
2098 and June 2009 In high data quality task forces. See definition of high
data quality task forces on page 5.

angress created the T and U nonimmigrant classifications with the
passage of the TVEA, 2000. The T nondmmigrant status was crested to

grovide protection to victims of severe forms of human trafficking, The

U nonbminigrant status was designated for victims of certain crimes who

had suffered mental or physical abuse and who were willing fo assist in the

investigation of human trafficking activity

APRIL 2011

Methodology

This report relies on information from task forces receiving
federal support from the Buresu of Tustice Assistance (BJA).
Since the Human Trafficking Reporting System (HTRS)
was implemented in 2008, a rotal of 45 jurisdictions have
received funds from BJA to provide support for state and
local law enforcement to work more collaboratively with
victhm services organizations, federal law enforcement, US.
Attorneys’ Offices, and the Civil Rights Division of the US.
Depariment of Justice in the identification and rescue of
hurnan trafficking victims whoe are in the United States. The
HTRS was desigued to facilitate incident-level management
and tracking of human trafficking mvestwatmns opened by
BJA- ﬁmded task forces.

Between January 1, 2008, and June 30, 2010, 42 of the 45
federally funded human trafficking task forces reported'at .
least ong human trafficking incident in the HTRS, The task
forces involve partnerships with varying coverage areas,
including entire states/territories and regions, multiple
counties, single counties, and metropolitan areas. Combined,
the task forces operated in jurisdictions that were home to
nearly 25% of the natiors resident population at midyear
2010. Although the task forces are not representative of the

entive nation, they ave widely dispersed geographically.

Colfection procedures

Bach task force designated a person for data collection .

" and reporting. Reporters were responsible for adding new

human trafficking incidents on 2 monthly basis, updating .
tnforrmation for existing records with new activity, and
submitting data antomatically through an online data portal
Reporters were provided training and follow-up technical
assistance via phone or onsite as needed by Northeastern”
University (NEU} and Urban Instzmte {UT) staff Task for ces

: began eﬁtermg data in Janary 2008, -

Task force reporters enter information about mvestzgat:ons
into the FITRS if they have spent at least one hour of
investigation thme on a potential traficking cage, At the

tirne that data are originally entered into the system, meny
investigations are still ongoing. As investigations proceed,
additional information may become available or the original
information may be updated. As a result, the HTRS provides
a snapshot of information currently known and reported.

Once an investigation has progressed to the point of having
information about potential suspects ot victims, task force
reparters are instracted to enter this information into the

HTRS. Information for each suspect and each victhm is then
added by completing automated data entry screens identified

as a Suspect Information Form or a Victim Information Form. As
orve tnformation becomes avaflable, task force reporters are
asked to update the Information on each screen. (For additional -
details, see the Hurnan Traficking Reporting System Users
Marywal at hitps:/wwwhumantrafiicking new.edu )
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Data guality

Every effort was made 1o ensure consistency and -
completeness in task force reporting to the HTRS. NEU and
Ul developed a detatled FITRS Users’ Guide to infroduce
the platform to task forces and promote consistency in
reporting. Training and onsite technical assistance was
provided to all task forces, An advisory board made up of
task force representatives helped guide the development
and implementation of the data management system. Three
sites were also funded to provide immersion {raining to task
forces that did not update the HTRS regularly, NEU and

U1 also conduct random data quality audits and provide
quarterly data quality reports to BJS,

Finally, random sudits are conducted to compare paper files
from closed human trafficking investigations with the data
that are reported to the FITRS, BJS anxd its partners continue
to implernent enhancernents to the HTRS to improve data
reliability and consistency in reporting.

Despite these efforts, consistency and completeness in
reporting vary across task forces (see text box on page 5).
The statistics described in this report should be examined

in light of this variability. Although all task forces received
federal funding during the stady period from BJA, the ability
to collect and report data varied by task force. Some task
forces indicated that they were unable to provide individual-
level information due to the sensitivity of the information,
and others stated that thev did not have access to many of
the case outcorne measures collected through HTRS. The
volume of incidents reported varied between task forces
{ranging from 1 to 483). Seven of the participating task
forces reported fewer than 10 cases of suspected human
trafficking between January 2008 and June 2010, while six
task forces veported 100 or more cases during this same
period.

Task forces that were classified as having high data quality
(18 of 42) regularly entered new cases into the system,
provided individual-level information for at least one suspect
or victim, and updated case information on a regular basis:
Task forces classified as having low data quality did not meet
any of these three criteria. High and low data quality task
forces reported similar information with respéct to human
trafficking type, lead investigative agency level, and lead
investigative agency type. High quality task forces were more

TABLE 10

Human trafficking case characteristics by quality of task force data

Quality of task force reporting identified as—

Low High
{ase characteristic ‘Number Parcent Number Percent
“otal number of cases opened for Investigation 1,209 1,308
Type of trafficking . :
Sex trafficking Se78 - 805% 1,087 83.2%
{abor trafficking 127 Wws 15% 116
Unknown : . 04 8.5 68 52
Location of human trafficking task force in law enforcement agency '
Vica unit ) 803 66.4% 574 44.0%
Crimine! inteligence, organized cime, of hursan trafficking-dedicated unit 406 3386 732 5680
" lead mvestigative agency level _ o :
Statafiocal territarial 1,061 B7.8% 1,143 87.5%
Faderal 83 7.7 142 109
Private/NGO 48 40 13 13
Missingfunknown 7 133 & 0.8
Lead investigative agency type :
Law enforcement/prosecution/cortections 1,149 85.0% 1,476 87.7%
Victim advocste 48 40 15 11
Healthfhuman/education services 1 0.1 L2 0.2
Regulatoryagency 4 a3 -7 0.5
Missing/unknown 7 g8 6 0.5
Number of agendies involved . -
1 733 60.6% 428 32.8%
3 376 311 633 485
46 8% : 74 215 6.5
7 ormore 7 06 % 28
Uniknown 4 03 ' 4 0.3
Any victims identified 362 28.9% ©982 75.2%
Apy suspects identified - 247 204% 814 62.3%
Confirmation oujcome - : '
Confirmed to be human trafficking 146 12.1% 389 25.8%
Confirmed notto be human trafficking 589 487 420 322
Pending confimation 474 39.2 457 28.1

1G

CHARACTERISTICS OF SUSPECTED HUMAN TRAFFICKENG INCIDENTS, 2@()3-2019
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likely to be located in criminal intelligence, organized crime,
or human {rafficking- -dedicated units {56%) than low quality
task forces (34%). Low quality task forces were typically in
vice units (66%) compared to high quality task forces (44%).
High data quality task forces also reported a greater percent
of cases that involved multiple agencies, had atleast one
victim identified, had at least one suspect identified, and
were confirmed to be human trafficking {table 10}. Analyses
that included any data on victims, suspects, or confinmed
cases were restricted to information provided by selecteé
task forces.

As of Tune 30, 2010, the HTRS included information on more
than 3,100 cases of suspected inéidents of human trafficking.
Fowever, this report covers cases opened in January 2008 to
miniraize variations in reporting over time due to changes

in data collection methodology. The HITRS project team
coliected retrospective case information on investigations
opened prior 1o the launch of the system in 2008.

© Analyses of the retrospective data collected by the project
tearm prior to 2008 found that this inforration was not
consistently updated by the task forces once prospective .
data collection began. Therefore, the characteristics of these
incidents (652) are fully described in the previous report,
Characteristics of Suspected Human Trafficking Incidents,
2007-2008. There is an overlap of cases opened between
Jenuary 2008 and September 2008 between the previous
report and the current report, as many of these incidents
were entered prospectively by the task forces, and were
updated following the release of the previous report.

During the first year (2008} of prospective voluntary data
collection, task forces opened at least 250 suspected cases
of hurnan trafficking for investigation in each quarter. This
volume of new cases continted well into 2009, yet dropped
to less than 150 new cases per quarter in 2010 (figure 5).

Modifications designed to help alleviate many of the data
quality issues described in this report went into effect in
October 2009, Participation in HTRS became a requirement
of continued faderal funding from BJA. Several HTRS

fields were converted from “non-required” to “required”
data elements. Additionally, & task force is unable to close

a case unless individual-level information about victims

and suspects is entered for those incidents with identified -

APRIL 2011

numbers of victims and suspects in investigation records,
Open cases that have not been updated during the previcos
six months are now automaticaily flagged for task forces
whenever they log info the system, Not only does this new
feature facilitate the updating of open investigations for task
forces, it also helps project staff track the number of open
but inactive cases for each task force, which could affect the
quality of data extracted from the HTRS,

The requirement to update cases once they have been
entered into the system may in part explain the decrease

in new cases entered in quarters one and two of 2010, Ins
addition, six of the 42 task forces had let their funding expire
as of December 31, 2009, The project team contimies to work
with these task forces to update information on cases already
entered into the HTRS, but no new cases were entered into
the HTRS from these six task forces as of January 1, 2010

FIGURES

Suspected incldents ofhuman trafficking, by reported
investigation start date
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Prostitution, Tiafﬁcking, and Cultural Amnesia;
What We Must Not Krnow in Order To Keep the
Business of Sexual Exploitation Running Smoothly

Melissa Farleyt

INTRODUCTION

“Wise governments,” an editor in the Economist opined, “will accept that
paid sex is ineradicable, and concentrate on keeping the business clean, safe
and inconspicuous.” That third adjective, “inconspicuous,” and its relation to
keeping prostitution “ineradicable,” is the focus of this Article. Why should the
sex business be invisibie? What is it about the sex industry that makes most
people want to look away, to pretend that it is not really as bad as we know it
is? What motivates politicians to do what they can to hide it while at the same
time ensuring that it runs smoothly? What is the connection between not
seeing prostitution and keeping it in existence?

There is an economic motive to hiding the violence in prostitution and
trafficking. Although other types of gender-based violence such as incest, rape,
and wife beating are similarly hidden and their prevalence denied, they are not
sources of mass revenue, Prostitution is sexual violence that results in massive

+Melissa Farley i3 a research and clinical psychologist at Prostitution Research & Education, a San
Francisco non-profit organization, She is availabe at melissa furley@prostitusionresearch.com, She
edited Prostitution, Trafficking, and Traumatie Stress in 2003, which contains congibutions from
jmportant voices in the field, and she has authored or sontributed to twenty-five peor-reviewed articles.
Farey is currently engaged in & serigs of cross-cuttural studies on men who buy women in prostitution,
and she is also helping to proguce an art exhibition that will help shift the ways that people see
prostitution, pornography, and sex trafficking, '

On the one-year anniversary of her death, § note that Andrea Dworkin’s life and her words changed my
fife. Catharine MacKinnon's wisdom about exactly how women get hunt by men, her generous heart,
and her fabulous critical reviews, have made it possible for me to keep writing, Margaret Baldwin, a
briltisnt and compassionate attorney who is in the process of setting up 2 state-of~the-art treatment
center for women escaping prostifution, huas been 2 joy to work with. Nikki Craft's vigilance, her
devotion to cyberspace, and her saucy attitude are an inspiration to me, And thank you to Dorchen

Leidhoidt for saying to me in the back of that bus near Beijing, “why don’t you compare othet countries

1o the US—ihat hasn't been done before? And write about the emotional harm, why don’t you?”
1 thank the editors. at the Yale Journal Journal of Law and Feminism for their assistance and their
dedication in editing this paper. _
i, The Sex Business, ECONOMIST, Feb. 14, 1968, at 17,

Copyright © 2006 by the Yale Joumal of Law and Femiﬁiém
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economic profit for some of ifs perpei-.i:razor::..2 The sex industry, like other
global enterprises, has domestic and international sectors, marketing sectors, a
range of physical locations out of which it operates in each community, is
controlled by many different owners and managers, and is constantly
expanding as technology, law, and public opinion permit. Many governments
protect commercial sex businesses because of the monstrous profits. Like
slavery, prostitution is a lucrative form of oppression.’ And both slavery and
prostitution are rife with every imaginable type of physical and sexual violence.

The institutions of prostitution and slavery have existed for thousands of
years, and are so deeply embedded in cultures that they are invisible to some.
In Mauritania, for example, there are 90,000 Africans enslaved by Arabs.
Human rights activists have traveled to Mauritania to report on slavery, but
because they think they know what slavery looks like and because they do not
see precisely that stereotype in action—for example, if they do not see bidding
for shackled people on auction blocks—they conclude that the Africans
working in the fields in front of them are voluntary laborers who are receiving
food and shelter as salary *

Similarly, if people do not see exactly the stereotype of what they think
“harmful” prostitution/trafficking is, for example, if they do not see a girl being
dragged at gunpoint from one location 1o another, or if they see an eighteen
year old who says, “I like this job and I'm getting rich,” then they do not see
the harm. Prostitution tourists and Jocal johns see smiling girls waving at them
from windows in Amsterdam, brothels in Mumbai, or strip clubs in Las Vegas.
Johns and their friends decide that prostitution is a free choice.

On the other hand, survivors of prostitution have described it as “volunteer
slavery™ and as “the choice made by those who have no choice.™ If you're a
woman or girl, global forces that choose you for prostitution are sex
discrimination, race discrimination, poverty, abandonment, debilitating sexual

2. In Las Vegas, Nevada, three law enforcement sources and one investigative reporter have
separately estimated that the sex industry and its sncillary operations (including both legal znd illegal
aetivities such as legal lapdencing, extortion monies paid to taxi drivers for delivery of customers fo
specific strip ¢lubs, and tips to valets and bartenders for procuring women) generate between $1 and §5
biflion per year. This research is forthcoming in a report on Nevada prossitutionfrafficking to be
seleased by the author in 2006, Melisse Farley, Prostitution and Trafficking in Nevada, 2006
{unpublished manuscript, on file with author),

3. See, e, KATHLEEN BARRY, FEMALE SEXUAL SLAVERY {1979}, KaTHLEEN BarRY, Tag
PROSTIYUTION OF SEXUALITY {1995) [hereinafter PROSTITUTION OF SEXUALITY], CATHARINE A
MaACKmNON, 52X EQUALITY 144772 (2001} {discussing prostitution and slavery),

4, See Klinor Burkett, Cod Created Me to Be a Stave, WY, TIMES MAG., Dct, 12, 1997, at 56. Since
Burkett wrote the anticle, there has been increasing awareness of different manifestations of slavery,
sometimes including prostitution. See, e.g, U.S. DEP'Y OF STATE, OFRICE T0 MONITOR AND COMBAT
TRAFFICKING IN  PERSONS, RESCUING WVICTIMS oF MODERN-DAY  SLAvERY  (2008),
httpr /o state gov/g/ip/ris/fs/2005/55233 . hir,

5. INE VANWESENBEECK, PROSTITUTES” WELL-BEING AND RisK 149 (1994),

6. Curista WISTERICH, THE GLOBALIZED WOMAN: REPORTS FROM A FUTURE OF INEQUALITY 63
£2000),
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and verbal abuse, poor education or no education, and a job that does not pay a
living wage. All drive girls and women into the commercial sex industry.”
Defined as whores when they were young, women who appear to choose
prostitution have been sexually abused as children at much higher rates than
other women, One way that women end up ‘choosing’ prostitution is that they
are paid for the abuse that they have already grown up with. They assume that’s
all they are good for,®

In this analysis, prostitution is a gendered survival strategy based on the
assumption of unreasonable risks by the person in it.  Regardless of
prostitution’s iegal stafus {(legal, illegal, zoned, or decriminalized) or its
physical location (strip club, massage parlor, street, escort/home/hotel),
prostitution is extremely dangerous for women. Prostituted women are
unrecognized victims of intimate partner violence by customers as well as
pimps.” Pimps and customers use methods of coercion and control like those of
other batterers: economic exploitation, social isolation, verbal abuse, threats,
physical violence, sexual assauit captivity, minimization and denial of their use
of physical violence and abuse.'®

Prostitutionftrafficking/pornography  thus  systematically  discriminate
against women, against the young, against the poor and against ethnically
subordinated groups. When prostitution is conceptually morphed into sex
work, brutal exploitation by pimps becomes an employer-employee

- relationship. When prostitution is defined as labor, the predatory, pedophiliac

purchase of a human being by a john becomes a banal business transaction,'’
Prostitution is sometimes embraced in the media, in public health, and in the

7. The sex industry changes and expands constantly. It includes phone sex, internet prostitution vis
live video chat, massage brothels, escort prostitution, gentiemen’s clubs, topless clubs, the commercial
marriage market, ritua abuse of children, ssupa and nail parlor prostitusion, street prostisution, strip
clubs, fap dancing, peep shows, and pomography,

&, Asateen, one woman felt safer and more in control tuming tricks in the street than she did inside
her home where her stepfather segutasly raped her and stole her epilepsy medication. Interview with
anomymous prostituted wormnan, in San Francisce, Cal. (Sept, 20, 2000%

9. See Christine Stark & Carol Hodgson, Sister Oppressions: A Comparison of Wife Battering and
Prostitution, in PROSTITUTION, TRAFFICKING, AND TRAUMATIC STRESS 17 (Melissa Farley ed,, 2003).

10. Seze EveLNA GIOBSE EY AL, A FACILITATOR’S (UIDE TO PROSTITUTION: A MATTER OF
VIOLENCE AGAINST WOMEN (Denise Gamache od, 1990)herinafier GlosBg, FACILITATOR’S GUIDEL
Evelina CGlobbe, An Analysis of Individual, Institutional and Cultural Pimping, | MiCH. . GENDER & L.
33 (1993}, Evelina Giobbe, Prostitution: Buping the Right 1o Rape, in RAPE AND SEXUAL AsSAULT HE
A RESEARCH HANDBOOK 143 {Ann Woibert Burgess ed.,, 1991).

11, See Appendix A. Women Hurt in Systems of Prostitution Engaged in Revolt {WHISPER)
demystified the “job” of prostitution with a tongue-in-cheek job spplication for prostitution. This
satirical job description has been widely used in agencies that provide emotional support and sltematives
10 women escaping prostitution. For example, the author jeamned that women at SOS (Sisters Offering
Support) in Honolulu tacked the job description oato the door of their group meeting room and that it led
to much Jaughter,

The job application is @ WHISPER & Evelina Giobbe. Al rights reserved, Permission
granted to reprint, Previously printed in Melissa Farley, Preface: Prostitution, Trafficking, and
Traumatic Steess, in PROSTITUTION, TRAFFICKING, AND TRAUMATIC STRESS xi, o0 (Melissa Farley od.,
2003); MACKINNON, SEX EQUALITY, supra note 3, at 1437,
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academy as “sex work,” and in that one word—work—the sexism, racism, and
violent degradation of prostitution fade from sight.

U.S. prostitution can be understood in the context of the cultural
normalization of prostitution as a glamorous and wealth-producing “job” for
girls who lack emotional support, education, and employment opportunities.
The sexual exploitation of children and women in prostitution is ofien’
indistinguishable from incest, intimate partner viclence, and rape.’ Indian
feminist Jean D’Cunha asked, “What will be the ... outcome of struggles
against sexual harassment and violence in the home, the workplace, or the
streef, if men can buy the nght to perpetrate these very acts agamst women in
prostztunon‘””

This Article discusses and analyzes some of the empirical data on the
harms of prostitution, pornography and trafficking. This information has to be
culturally, psychologically, and legally denied because to know it would
interfere with the business of sexual exploitation.

1. In order to view prostitution as a job, and in order to keep the business of
sexual exploitation running smoothly, we can not know that prostitution is
extremely violent.

Fach act of viclence that has been made visible as a result of the women’s
movement-incest, sexual harassment, misogynist verbal abuse, stalking, rape,
battering, and sexual torfure—is one point on the continuum of violence
occurring in prostitution. As one survivor explained:

There are thousands of books and classes that provide women with

information on self-defense and rape “avoidance” strategies. Some of -

the basic lessons they teach us are not to walk alone at night on dark
deserted streets, not to get into cars with strange men, not to pick up
guys in & bar, not to even let a dehvery man into your home when
you’re by yourself. Yet this is what the “job” of prostitution requires;

that women put themselves in jeopardy every time they turn a trick.

And then we ask, “How do you prevent it from leading to danger?”

The answer is, you can’t. Count the bodies. 14

In the past two decades, a number of authors have documented or analyzed
the sexual and physical violence that is the normative experience for women in .

12. See Marjolsin Gysels et al., Women Who Sell Sex in a Ugandan Trading Town: Life Histories,
Survival Strategies and Risk, $4 SOCIAL SCIENCE & MEDICINE 179, 179192 (2002}

13. Jean D’Cunha, Legalizing Frostitution: In Search of Alternatives From a Gender and Rights
Perspective 39 (Seminar on the Effects of Legalisation of Prostitution Activities, Stockholm, Swed,,
Nov, 5-6, 2002}

14. Byelina Giobbe, The Vox Fights, Vox, Winter 1991, at 34 [hereinafier Giobbe, The Vox
Fights]. See also Evelina Giobbe, Confronting the Liberal Lies about Prostitution, in THE SEXUAL
LIBERALS AND THE ATTACK ON FEMRNISM 67, 76 (Dorchen Leidhotdt & Janice Raymond eds., 1990).
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prostitution.m Today, there is a significant peer-reviewed literature

documenting the violence in prostitution. Familial sexual abuse functions as a
training ground for prostitution. Survivors link childhcod physical, sexual, and
emotional abuse as children to later prostitution.’® Many studies fend support
to this analysis. Seventy percent of the adult women in prostitution in one
study said that their childhood sexual abuse led to entry into 1:>rostitza’cicm.27
Early adolescence is the most frequently reported age of enfry into any type of
prostitution. As one girl said,

We've all been molested. Over and over, and raped. We were all

molested and sexually abused as children, don't you know that? We

ran to get away. ... We were thrown out, thrown away. We've been

on the street since we were 12, 13, 14,712

According fo the empirical data (but not according to single-person,
‘happy-hooker’ narratives) familial abuse or neglect is almost universal among
prostituted women. Of fifty-five survivors of prostitution at the Council for
Prostitution Alternatives in Portland, eighty-five percent reported a history of
incest, ninety percent a history of physical abuse, and ninety-eight percent a
history of emotional abuse.'* Multiple perpetrators of sexual and physical
abuse were the rule rather tban the exception.

Sexual violence and physical assault are the norm for women in all types of
prostitution. One Canadian observer noted that ninety-nine percent of women
in prostitution were victims of violence, with more frequent injuries “than
workers in [those] occupations considered ... most dangerous, like mining,
forestry, and firefighting, ™™ Prostituted women in Glasgow said that violence

15, Far summaries of this literature, see BARRY, THE PROSTITUTION OF SEXUALITY, supra note 3;
Ryan BisHor & LILLIAN S. ROBRISON, NIGHT MARKET: SEXUAL CULTURES AND THE THAI ECONOMIC
MIRACLE {1998); ANDREA DWORKIN, PORNOGRAPEY: MEN POssEssiNG WOMEN (1981} [hereinalter
PWORKIN, MEN POSESSING WOMENT, MACKINNON, SEX EQUALITY, supra note 3; SHEILA JEFFREYS,
THE IDEA OF PROSTIFUTION (1997); Andrea Dworkin, Pornography, Prostitution, and a Beautifid and
Tragic Recent History, in NOT FOR SALE: FEMBSTS RESISTING PROSTITUTION AND PORNOGRAPHY 137
(Rebecca Whisnant & Christine Stark eds., 2004); Melissa Farley et al,, Prostitution in Nine Countries,
in PROSTITUTION, TRAFFICKING, AND TRAUMATIC STRESS 33 (Melissa Farley ed., 2003) fhercinafler
Prostitution in Nine Countries). There is also a wealth of relevant information available af
hittp:fwww.catwinternational .org.

16. Dworkin described incest as “boot camp™ for prostitution. ANDREA DWORKIN, LIFE AND
DeATH 143 {1997) [hereinafter DWORKIN, LIFE AND DEATH].

17. Mimi H. Sitbert & Ayala M., Pines, Early Sexual Exploitation as an Influence in Frostitution,
28 SoCial WORK 285 (1983). See also MiMi H. SILBERT ET AL., SEXUAL ASSAULT OF PROSTHTUTES
{National Center for the Prevention and Conirol of Rape, National Institute of Mental Health, San
Francisco, CA, 1982).

18. NORTHWEST RESOURCE ASSOC., SURVIVAL SEX m Kmg COUNTY, REPORT SUBMITYED 10
KNG COUNTY WOMEN'S ADVISORY BOARD 16 (1993}

19, E-mail from Susan Hunter o Melissa Fadey (Apr. 4, 2006) (on file with author). See also
Susan K. Bunter, Prostitution is Cruelty and Abuse 1o Women and Children, 1 MiCs. 1 GeENpeER & L.
91, 103 {1993} {discussing another phase of this series of studies that demonstrate sirnilar kigh rates of
chitdhood framma among women escaping prostitution}

20, Erin Gibbs Van Brunschot et s, Jmages of Prostitution: The Prostitute and Print Media, 10
WOMEN & CRDM, JUST. 47, 47 (1999).
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from customers was their primary fear.”! Physical abuse was considered part of
the job of prostitution, with the payment sometimes determined by each
individual blow of a beating or whipping.*

Violence is commonplace in prostitution whether it is legal or illegal.®
Eighty-five percent of prostituted women interviewed in Minneapolis-8t. Paul
had been raped in prostitution.®® Another study found that eighty percent of
women who had been domestically or tfransnationally trafficked suffered
violence-related injuries.” Of 854 people in prostitution in nine countries,
eighty-nine percent wanted to leave prostitution but did not have other options -
for survival.”® Researchers have found that two factors are consistently
associated with greater violence in prostitution: poverty and length of time in
prostitution. The more customers serviced, the more women reported severe
physical symptoms.”” The longer women remained in prostitution, the higher
their rates of sexually transmitted diseases.”® When prostitution is assumed to
be a reasonable “job option,” women's intense longing to escape it is made
invisible.?

Violence is common in prostifution whether it is located indoors or
outdoors, The boundary between stripping, dancing, and prostitution no longer
exists as it did twenty-five vears ago.”’ In today’s sirip clubs, johns who buy

21. See 5. T. Gseen & D). I, Goidberg, Female Streetworker-Prostitutes in Glasgow A De.svcrganve
Study of Their Lifestvle, § AIDS CARE 321, 328 (1993).

22, See id. at 328.

23, See generally VANWESENBEECK, supra nofe 5.

24. Rath Parriott, Health Experiences of Twin Cities Women Used in Prostifution 20 (1994)
{unpublished manuscript, on fils with WHISPER, Minncapolis, MN).

25. JANKICE . RAYMOND ET AL, A COMPARATIVE STUDY OF WOMEN TRAFFICKED IN THE
MIGRATION PROCESS. PATTERNS, PROFILES AND HEALTH CONSEQUENCES OF SEXUAL EXPLOITATION IN
FiVE COUNTRIES (INDONESIA, THE PHILIPPINES, THAILAND, VENEZUELA AND THE UNITED STATES)
(2002), availgble at hittp:Hection web.cathome/catwireadingroom/shtmi 7x=17062.

26, See Prostitution in Ning Countries, supra note 15, Women in prostitution note that shelters and
services may be availshie to battered women but not fo prostituted women, Spesking of the need to
inciude prostituted womeyr in the batiered women’s movernent, Evelina Giobbe testified,

{Wlomen who are in prostitution, myself and my sisters .. have been subjected to the same

abuss thaf every battered woman has spoken about in this r(x}m except men paid for the right

to do it. #t’s pot a job. We're abused, and we need help.
Joshua M. Price, Violence Against Prostitutes and a Rewvaluation of the Counterpublic Sphere, 34
GENDERS 32 (2001), hitp//www.genders.org/g34/g34_price.html {quoting from a speech printed in an
educational manual from the Massachusetts Coalition of Battered Women Service Groups Ine.).

27 See VANWESENBEECK, supra note §.

28, Seze Parriolt, supra note 24, at 14,

29, See, e.g, GLOBAL ALLIANCE AGAINST TRAFFIC IN WOMEN, HANDBOOK FOR HUMAN RIGHTS
ACTION IN THE CONTEXT OF TRAFFIC 1N WOMEN 3 {1997), available at hitp//apnsw.org/apnsw lim
("Women have the right to make a bad decision.”), see also Melissa Farley & Sunjean Seo, Prostitution
and Trafficking in dsia, 8 HIARV. ASIa PAC. Rev. B (2006) (discussing the role of the World Health
Organization and other groups in nonmalizing prostitution 2 labor); Stark & Hodgson, supra note 9.

30, For documentation of the increasing sexual and physical violence by men against women who
strip, see Melissa Farley, Bad for the Body, Bad for the Heart, 10 VIOLENGCE AGATNST WOMEN 1087,
1102 Q2004), available at htip:/Hfwww prostinitionresearch. com/laws/000073.tml; see alse Brent ¥
JORDAN, STRIPFED: TWENTY YEARS OF SECRETS FROM INSIDE THE STRIF CrLus (2004) (discussing the
roles of bouncers in strip clubs: fo respond to customers’ sexual assaults on dancers, and to ensure that
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lapdances assume they'll be permitted to ejaculate with their pants on. When
the sexual performance is more private, as in VIP rooms or champagne rooms,
the probability of violent sexual harassment including rape dramatically
increases.”! ' '

Prostitution can be lethal? A Canadian commission found that the death
rate of women in prostitution was forty times higher than that of the general
pcpufation.33 A study of Vancouver prostitution reported a thirty-six percent .
incidence of attempted murder.**

The verbal abuse that is commonplace in prostitution is ofien minimized as
a source of serious and longlasting harm. Despite its social invisibility, eighty-
eight percent of women in one study described verbal abuse as an intrinsic part

of prostitution.”” When women are tumned into objects that men masturbate
into, profound psychological harm results for the person who is acting as
receptacle.’® In prostitution, a woman does not stay whole; she loses her name,
her identity, and her feelings. 7

Over time, the commodification and objectification of her body by pimps
and johns are internalized.  Portions of her body are numbed and
compartmentalized. Eventually she also views her body as a commuodity, rather
than as integral to the rest of herself. Trauma and torture survivors commonly
experience this profound disconnectedness.*® .

Continuous assaults on the woman's body in prostitution cause revulsion

customers ate beaten up if they attempt to “trick™ women out of their pay); see also Jacqueline Lewis,
Lap Dancing: Personal and Legal Implications for Exotic Dancers, in PROSTITYTION: ON WHORES,
HUSTLERS, AND JOHNS 376 (James A. Elias et al. eds, 1998) (noting that the amount and type of
physical contact in stripping removes the boundary beiween it and prostitution); Eleanor Maticka-
Tyndaie et al., Exoric Dancing and Health, 31 WOMEN & HEALTH 37, 104 (2000).

31. Holsopple documented the verbal, physical, and sexual abuse experienced by women in strip
club prostitution including physical and sexual assaults on breasts, buttocks, and genitals. Women are
kicked, bitten, slapped, spit on, and penetrated vaginally and anally during lap dancing, Jee Keliy
Holsopple, Stripclubs According to Strippers: Exposing Workplace Violence (1998) (unpublished
manuscript, on file with author).

42, See John J. Potierat et al., Mortality in @ Long-Term Open Cohort of Prostitute Women, 158
AM. ). EFIDEMIOLOGY 778 (2004).

33, Special Commitice on Porography and Prostitution, Pornography and Frostitution in Canada,
2 Porw. & PROSTITUTION CAN. 350, 350 (1985},

34. Leonard Cler-Cunningham & Chuistine Christenson, Studving Violence to Stap It: Canadian
Research on Viglance Againsi Women in Vancowver's Street Level Sex Trade, 4 RESEARCH FOR SEX
WORK 25, 26 (2001). : . :

35. Metissa Farley et al., Prostitution in Vancouver. Vielence and the Colonization of First Nations
Women, 42 TRANSCULTURAL PSYCHIATRY 242, 250 (2005). As one women explained, "It is internatly
damaging. You become in your own mind what these people do and say with you. You wonder how
could you fet yourself do this and why do these people want fo do this to you?” Interview with
anonymous prostituted woman, in San Francisco, Cal, (May 8, 2004).

36, See gensrafly CrCiLE HeiGARD & LIv FINSTED, BACKSTREETS: PROSTITUTION, MONEY AND
LOvE 5] (i986).

37. See DWORKIN, LIFE AND DEATH, supra note 16, at 139-51.

38, See HARVEY 1. SCHWARTZ, DIALOGUES WITH FORGOTTEN VOICES: RELATIONAL
PERSPECTIVES ON CHILD ABUSE TRAUMA AND THE TREATMENT OF SEVERE DISSOCLATIVE DISORDERS
{2000} : :
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and repeated traumatization. Williams described her response to the rape/sex
of prostifution:

[1] started gefting physically ill whenever I turned a trick. My vagina

closed on me again like it did when 1 was 15 years old [during a

rape]. .. . One night a man tried to force himself inside of me and

damaged his penis in the process.””

Reviewing four studies of dissociation among women in prostitution,
researchers concluded that dissociation is a common -psychological defense in
response to the trauma of prostitu’cion.‘48 The dissociation necessary to survive
rape, battering, and prostitution in adulthood is the same as that used to survive
famnilial sexual assault. Dissociation has been observed as a consequence of
torture and a means of surviving it."

Most women report that they cannot prostitufe unless they dissociate. *
When they do not dissociate, they are at risk for being overwhelmed with pain,
shame, and rage. ©One woman explains:

Tt's almost like I trained my mind to act like 1 like {prostitution] but not

have any thoughts. I have the thoughts like “What is this doing to my

body and my mind and my self-esteem?”’ a few days later but not as it’s
happening. .. . Even though the guys are paying me for it, I feel like
they’re robbmg me of something personal. And I wonder, ‘Why are
they doing this?**? '

Posttraumatic stress disorder (PTSDY) commonly occurs among prostituted
women, and is indicative of their extreme emotional distress. PTSD is
characterized by anxiety, depression, insomnia, irritability, flashbacks,
emotional numbing, and hyperalertness, In nine countries, we found that sixty-
eight percent of those in prostitution met criteria for a diagnosis of PTSD *“a
prevalence that was comparabic to battered women seeking shelter,”’ rape
survivors secking treatment,”® and survivors of state-sponsored torture.’

39. Anonymous, Steries, in SOLD OUT: A RECOVERY GUIDE FOR PROSTITUTES 77 (4. L. Williams
ed., 1991,

40, Colin A. Ross et al, Dissociation Among Women In Prostitution, in PROSTITUTION,
TRAFFICKING, AND TRAUMATIC STRESS, supra note 11, at 199,

4L See MuprTs L. HERMAN, TRAUMA AND RECOVERY (1992); Colin A. Ross et al., -Dissociation
and Abuse Among Muitiple Personality Putienis, Frostitutes and Exotic Dancers, 41 HOS?. &
COMMUNITY PSYCHIATRY 328 (1990}

42, Drugs and alvoho! function as chemical dissociation, facilitating psychological dissociation.
Substance shuse also functions as an analgesic for physical infurfes from violenice in prostitution.

43. Virginia  Vitzthum, Selling Intimacy, ‘httpJfarchivesalon.com/sex/feature/2000/07/25/
girl_part fii/index] ktmi (July 25, 20000 (quoting a prostituted woman). See generally MARIANNE
Woob, JUsT A PROSTITUTE {1995} (discussing the rage thet i3 & conseqnence of tolerating johns’
behaviors).

44, Prostitution in Ning Counmes, supranote 15, at 44,

45, Beth M. Houskamp & David W. Foy, The Assessoterst of Postiraumatic Stress Disorder in
Battered Women: A4 Shelter Sample, ¢ . INTERPERSONAL VIOLENCE 367 {1991} (citing & forty-five
percent incidence rate); Anita Kemp et 8., Posr.Traumatic Stress Disorder (PTSD} in Battgred Women:
A Shelter Sample, 4 . TRAUMATIC STRESS 137, 143 (1991 )(citing an eighty-four percent incidence rate).

46. 1'T. Bownes et al., dssault Charocteristios and Post-Traumatic Stress Disorder in Rape
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Across widely varying cultures on five continents, the traumatic consequences '
of prostitution were similar.®® Vanwesenbeeck noted comparable symptoms
among women in legal Dutch prostitution.® Results from two studies of
prostituted Korean women reflect the women’s intense psychoiog:cal distress
with PTSD prevalence rates of seventy-gight and eighty percent.”®

Most people who have been in prostitution for any length of time have
difficulty with sexual intimacy.” Sex becomes a job, rather than an act of love
or passion. It's difficult to see one’s chosen partner as anything but a john, A
woman who danced naked behind glass for johns who watched and
masturbated noted that over a period of time “the glass had dissolved and [my
partner] had become one of them.” Men who prostitute experience similar
damage to their sexuality and to their sense of self, as well as symptoms of
traumatic stress that are identical to women'’s. As one man said,

[ got into it because I thought sex was about love, and underneath it all

I was looking for a dad. It's done me no good mentally. A few years

ago I thought it was a good way fo make money, but it's not worth the

price. ... I wouldn’t recommend it to anyone. ... Igotbeaten up lots

of times. | was forced to have sex and [ was ripped off. . .. T was
abused loads of times. >

2. In order to consider prostitution a job, and in order to keep the business of
sexual exploitation running smoothly, we can not know that racism and class
prejudice, like sexism, are intrinsic to prostitution.

Women who are marginalized because of a lack of education, because of

Victims, 83 ACTA PSYCHIATRICA SCANDINAVICA 27, 2730 (1991)(citing a seventy perdent incidenes
rate),

47. R, Ramsay et al., Psychintric Morbidity in Survivars of Organised State Violence Including
Torture, 162 BRIT, . PSYCHIATRY 55, 55 (1993) (citing & ffty-one percent incidence rate),

48, Furley, Prostitution in Nine Countries, supra note 15, at 44, '

49, Vanwesenbegck found that ninety percent of women who were prostituted primarily in clubs,
brathels, and windows reported “exireme nervousness.” YANWESENBEECK, supra note 5, at 82,

50. Farley & Seo, supra note 29, at 9-12. See also Hyun Sun Kim, The Violent Characteristics of
Prostitution and PTSD of Prostitited Women (June 2002} (unpublished thesis, Sungkonghoe University,
Seaul, Koren} (on file with Sungjean Seo, Seoul, Korea); Letter from Jeong-Ho Chae (Nov. 22, 2005)
(regarding prefiminary data from a study of Trauma and Psychological Health of Women in Prostitution)
(on fi f Ie with Sungjean Seo, Seou}, Korea).

. See Parrioft, supra note 24,

52. Vicky Funari, Naked, Naughty, Nasty: Peepshow Reflections, in WHORES AND OTHER
FEMINISTS 19, 32 (Jill Nagle ed., 1997). Funari goes on to write, “Lest night, lying in bed after work, 1
touched my belly, my breasts. They felt like Capri's ther peep show name] and they refused o switch
back. When [my partner} kissed me | inadvertently shrunk from his touch.” 74,

53. Barpans (GIBSON, MALE ORDER: Lwe STORIES FROM BOYs Wio Ssii SEX 86 (i995)
(quoting a prostituted boy). See giso GARY INDIANA, RENT BOY (1994); ROBERTA PERKINS & GARRY
BENNETT, BENG A PROSTITUTE {1985), Christopher N. Kendall & Rus Ervin Funk, Gay Male
Pornography's ‘Actors:® When ‘Famtasy' Isn'f, i PROSTITUTION, TRAFFICKXING, AND TRAUMATIC
STRESS, supre note 11, at 93,
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race and ethnic discrimination, poverty, previous physical and emotional harm
and abandonment are the people purchased in prostitution. Prostitution is
“chosen™ as a job by those who have the fewest real choices available to
them.** Women in legal Dutch prostitution describe it as “volunteer slavery.”™

Until conditions of sex and race equality exist, laws must protect people
from exploitation that might appear to be voluntary or consenting.’® The
critical question with respect to sex, race, and class-based discrimination in
prostitution is not “did she consent?” but “has she been offered the real choice
to exist withouwt prostituting?® In the following three cases, each woman said
that she consented to prostitution but in each situation, her living conditions
made prostitution necessary  for survival. An Indian woman said that
prostitution was *better pay for what was expected of her in her last job,
anyway;” women in most jobs in West Bengal, India, were expected to tolerate
bosses® sexual exploitation in order to keep their jobs.”’ A woman in Zambia,
which had a ninety percent unemployment rate at the time, stated that she .
volunteered to prostitute in order to feed her family.”® A Turkish woman was
divorced, and had no means of support because she was discouraged from
working outside the home. She applied to work in & state-run brothel where
police guarded the entrance.”

Sexist and racist economic policies in the United States such as a lack of
educational opportunity for poor families and a lack of sustainable income from
many jobs contribute to women’s and girls’ entry into prostitution. The
economic and legal vulnerability of undocumented immigrant women in the
United States is exploited in prostitution/pornography. For example, the §®
Street Latinas website advertises, “See hot, young & brown Latinas that will do
absolutely anything to get their citizenship!™® :

The intersection of racism, sexism and class is apparent in sex tourism.
The prostitution tourist denies the racist exploitation of women in someone
else’s culture. Promoting this denial, travel agencies assure male tourists that
Thai culture is ‘overtly sexual’ and that Thai people are child-like sensual
people who never grow up.*’ The prostifution fourist denies sexual exploitation
by rationalizing that he is helping women escape poverty: “These girls gotta
eat, don’t they? I'm putting bread on their plate. ’m making a contribution.

54. Swe Catharine A. MacKinnon, Prostitution and Civil Rights, } MICH J. GENDER & L. 13
{1993). _ '

$5. VANWESENBEECK, supra noie 5, at 145,

56. Telephone Interview with Jessica Neuwirth, Equality Now, in New York, NY. {Apr. 24, 2006},

57. Moly Chattopadhyay et al., Biosocial Factors Influencing Women to Become Prostitutes in
India, 41 SOCIAL BIOLOGY 252 (1994).

58. Interview with anonymous prostituted woman in Lusaka, Zambia (Feb. 17, 1996).

59. Interview with anonymous prostituted woman in Istanbul, Turkey (June &, 1999).

00, 8th Strest Latinas, hitp//www Bthstreotiatings com/main htmHd=fimxafl’ (Jast visited Apr, 25,
2608). :

61. Ser generally BISHOP & ROBINSON, supra note 15, at 140,




Case4:15-cv-01007-JSW  Document21-5 Filed05/08/15 Pagel2 of 37

2006} Prostitution, Trafficking and Cultural Amnesia 119

‘They’d starve to death unless they whored.”” However, the Thai perspective
of this situation is diametrically opposed: “Thailand is like a stage, where men
from around the world come to perform their role of male supremacy over Thai
women, and their white supremacy over Thai people. »53

Pomography, prostitution, and trafficking are rooted in sexism, racism and
class preiudice, all of which are sexualized, Women in prostitution are
purchased for their appearance, including skin color and characteristics based
on ethnic stereotyping. Racist stereotypes in prostitution are driven by johns’
demand for “something different” Forced by pimps to accommodate
stereotypes of the submissive exofic with nowhere to run, one Korean-
American survivor faked poor English even though she had grown up in the
United States.*® The World Sex Guide recently linked to a website titled
“Bangkok street whores,” with a john’s contemptuous description of Tha
women in poverty as “dumb and desperate,”®’

Although pornography of Grace Quek being serially raped by 251 men was
billed as liberation from a stereotype of Asian women as sexually passive; in
fact, the pornography of Quek—who referred to herself as a “fortune
cookie™®—was a familiar racist and sexist portrayal of slave-like, sexually
subordinate Asian women” Quek seemed unclear about the film’s racism
when she was asked by an interviewer if she felf insulted or objectified. Witha
postmodern perspective that locates racism in the mind but not in the world,
Quek responded, “No, I don’t think so. .. .Without any stereotypes, everything
would collapse into nothingness. That’s why I have no problems with people
who in friendly banter, out of humor, go “Chink, nigger, faggot,’ whatever,”®

62, !d at 168-6% {guoling a sex tourist in Thailand).

63, JEREMY SEABRCOK, TRAVELS IN THE SxXIN TRADE: TOURISM AND THE SEX INDUSTRY 89
(1996) (yuoting Siriporn Skrobanek),

64, Sze Melissa Fardey, Unequal, ovailable af htp/fwww, prostittionresearch.com/
how_prostitution_works/0001 11 html {last visited Apr. 20, 2006}

65, World Sex Quide, Prostitution in United States, htp/fwww, worldsexguide, org/anited-
states html (last visited, Apr. 20, 2006). The site has changing edvertising baaners. On October 28,
2005, the World Sex Guide advertised “Bangkok streal whores: Click to see these Asian whores get
nailed by a big white dick” with a ifmk te Bangkok Strest Whores,
hitp:/fwrww. bangkokstreetwhores, com/E/bangkokwhore 1itmi  (fast visited Apr. 25, 20068). The web
focation provided one john's voyuuristic and homossotic deseription of a That woman who “tried o taik
her way out of getting fucked bt a5 soon as he shut her up by stufling his cock in her mouth, the peace
tatks were over. Then he split her wide open! We all know that [another johm] brings the pain, but damn
she’s bleeding?” See also Michelle J. Anderson, £ License fo Abuse: The Impact of Conditional Status
on Female Tmmigrardts, 102 Yarg L1, 1401, 14081409 nins 48-49 (1993},

65, Kimberly Chun, Sex: The dAnnabel Chong Story, ASIANWEEK, May 4, 2000

- httpr/fwvww. asianwesk. com/2000_903_04/ae_annabelchong htmi {quoting Grace Quek).

67 See Pameln Kaskinen, Pornstar or a Feminist?, YUIOPPILASLEQTI, Apr. 2000, a8 | {*Atits core,
the film is yet another attempt fo capitaiize on the racist, sexisl and wormn-out fantasy that Asian women
are subordinate sex slaves.™) {quoting Jill Nelson).

68. DA Clark, The Tao of the Gangbang, SPECTATOR, July 12, 1996, & I3 (emphasis added).
Another perspective on the racism in the filming of Quek’s sexual abuse by 231 men was noted by
Darrell Y, Hamamoto, The Joy Fuck Clb, 20 NEW. POL. 8CL 3 (1998), who observed that no Asian
men were in the 300-men lingup to “gengbang” Quek. The only Asian American in attendance was &
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Compared to their numbers in the United States as a whole, women of
color are overrepresented in prostitution. For example, in Minneapolis, a city
which is ninety-six percent white Eumpean—Amerrcarx, more than half of the
wormen in strip-club prostitution are women of color.”?

Racially constructed pornography made of proszztuteﬁ women in other
parts of the world influences how women of color are treated at home. For
example, Asian-American women reported rapes after men viewed
pornography of Asian women,’’ '

Families who have been subjected to race and class discrimination in
housing may be economically driven to live near gangs or pimps. Strip clubs
and pornography outlets are zoned into poor neighborhoods, which zlso fend to
be neighborhoods of immigrants and/or. people of color. The sex businesses
create a hostile environment in which girls and women are continually harassed
by pimnps and johns.”

Within the gendered institution of prostitution, race and class create a
familiar hierarchy with indigenous women at its lowest point. Especially
vulnerable to violence from wars or economic devastation, indigenous women
are brutally exploited in prostitution—for example Mayan women in Mexico
City, Hmong women in Minneapolis, Atayal girls in Taipei, Karen or Shan
women in Bangkok, First Nations women in Vancouver.” Structural
development programs run by the Intemational Monetary Fund control
developing economies, profoundly impacting women’s lives. Poverty is one
consequence of these IMF policies, which may also result in women’s
migration to cities for the purpose of economic survival, including prostitution,

“There is & myth that class privilege protects some women in prostitution.
Demystifying this, Giobbe explained what lies beneath the trappings of class in
prostitution:

My experience in prostitution gives the lie to... common beliefs

about the hierarchy of prostitution, the streets being the worst-case
scenario and .. .[escort] service being the best.... all I can say is,

man whose job was to wipe gjecutate off Quek between johns. Jdl

£9. Telephone Interview with Andrea Dworkin (June 17, 1997). _

0. See CATHARINE A. MACKINNON & ANDREA DWORKIN, IN HARM'S WAY: THE PORNOGRAPRY
CIVIL RIGHTS HEARINGS {1997) [hereinafter MACKINNGN & DWORKIN, 1IN HARM'S WAYL :

71, Vednita Nelson, Prostitution: Where Raclsm and Sexism Intersect, } MICH. J, GENDER & L. 81
{1993).

72. Because of their economic vulnerability and their lack of altematives, prostitution more
severely hartns indigenous women. Melissa Farley, Prefiminary Report on Prostitution in New Zealand
(May 14, 2003} funpublished manuscript, on file with author) (comparing Maori/Pacific Islander New
Zestanders to Buropean-origin New Zealanders in prostitution, with the former more likely {6 have been
homeless and 1o have entered prostitution at a younger age, and quoting Mama Tere, an Auckland
commaunity activist who described New Zealand prostitution as an “apartheid system”); see also Libby
W. Plumridge & Gillian Abel, 4 “Segmented” Sex Industry in New Zealund, 15 AUSTL. & N.Z. i PuB.
HgaLty 78, 78 {2001} {descr;b:ng the differentiaj impact prostitution has on Maorf women in New
Zealand).
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whether you furn tricks in a car by the Holland funnel or in the Plaza

Hotel, you still have to take off your ciothes, get on your knees or lie

on your back, and let this stranger use.you in any way he pleases.”

It is an error to assume that the privilege of so-called high-class call-girls

 protects them from the expoitation and violence that exists in all prostitution.
In Chicago, for example, the same frequency of rape is reported by women in
both escort and street prostitution.™ Although some studies report greater
violence in outdoor prostifution, the difference is trivial when contrasted with
most peoples’ assumptions of what constitutes reasonable physical and
emotional risk.”” For instance, while women prostituting on the street in
(Glasgow were almost twice as likely to experience violence than women
prostituting indoors, forty-eight percent of the women prostituting indoors were
subject to frequent and severe violence.”® Among women prostituting in South
Africa, while there was significantly more physical violence in street as
compared to brothel prostifution, there was no difference in the women’s
emotional distress resulting from either street or brothel prostitution.“

It is also an error fo assume that those in prostitution remain In one
focation. The location of prostitution is determined by wherever the greatest
demand for it exists, by police surveillance and by amrests that deter
prostitution. Women are moved to wherever pimps and traffickers can make
the most money, for example near military bases,”® near political or business
conventions,”® or to locations where sporting events take place, 8

F3. Giobbe, The Vox Fights, supra note 14 at 32,

74, JODY RAPHAEL & DEBORAH L. SHAPRO, SISTERS SPEAK OUT: THE LIVES AND NEEDS OF
PROSTITUTED WOMEN ™ CHICAGO 5 (2002}, awiladle af  www.impactresearch.org/
daczxmentsfmstersspeakam.pdf

75. Women in indoor prostitution {such as strip clubs, massage brothels and pomagraphy) Yy
have tess control over the conditions of their lives and probably face greater risks of exploitation,
ensiavement, and physicel harm than women prostiteting on the shreet, See NORTHWEST RESOURCE
ASSOCIATES, supra note 15.

76. Stephanie Church et al., Vioknce by Cllents Toward Female Prostitutes in Differera Work
Sentings, 322 BRIT. MED. 1. 524, 52425 (2001) {noting that women prostituting in the street more
frequently report being siapped, punched, or kicked-—while those indoors more frequently report
attempted rape).

77. Metissa Farley et al., Prostitution in Five Countries, & FEMINISM & PSYCHOL, 405, 415 (1998}
See also Ross, supra note 41, at 32830 (noting that women who prostifuted in strip clubs suffered
significantly higher rates of dissociative and other psychiatric symptoms fhan women in streef
prostitution).

78, See Aida ¥, Santos, Gathering the Dust: The Boses Issue in the Philipines, 32, 40, in LET THE
Goon TIMES ROLL: PROSTITUTION AND THE US MILITARY W AsIA {Sendra Sturdevant & Brenda
Stolzfus eds., 1992). During World War 11, for example, the Japanese Army seized as many as 200,000
-Asian womnen and girls using deception and violence, pimping them into military brothels. Most of
these *comfort women' were Korean, See C. Sarah Soh, Japan's Responsibility Toward Comfort Women
Survivors (Japann Policy Resemch Institste, Working Paper No. 77, 2001), available at
hitp://www.icasine.orgflectures/soh3 html, Deborah Zabarenko, Ex-Slaves Sue Japan for drmy Rapes.
Torturg—~Former Comfort Women Testify in US, TORONTO STAR, Sept. 21, 2000, at 1 {reporfing on a
class-action lawsuit filed by fifteen formet comfort women in U.S. feders! cours); NOrA OxJa KBELLER,
CoMFORT WoMAN (1997) (a fictionalized account of one woman's life).

79. See lisa Kramer, Emotional Experiences of Performing Prostitution, in PROSTITUTION,
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3. In order to consider prostitution a job, and in order to keep the business of
sexual exploitation running smoothly, we can not know that prostitution,
pornography and trafficking meet or exceed legal definitions of torture.

Torture is:

any act by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person for such purposes as punishing
him. .. or intimidating or coercing him or a third person, or for any
reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official
capacity.

Specific acts commonly perpetrated against women in prostitution an_d'
pornography are the same as the acts defining what torture is: verbal sexual
harassment, forced nudity, rape, sexual mocking, physical sexual harassment
such as groping, and not permitting basic hygie:m.‘32 The psychological
consequences of these acts are the same whether it is named state-sponsored
torture or prostitution.”

Torture does not have fo be perpetrated by state officials, and today there is
an understanding that in some regions torture can and does occur at the hands
of private individuals. Amnesty International “holds states accountable for all
acts of torture of women, whatever the context in which they are commitied

TRAFFICKING, AND TRAUMATIC STRESS, supra note 11, at 187, 191 {describing locations where 119
U.8, women prostituted). For a detailed sefutation of the myth that indoor prostinstion is safe for women
and a summary of studies comparing different locations where prestitution oceurs, see Farley, suprg
aote 30, at 1099. See afso Melissa Fatley, Prostitution Harms Women Even if Indoors: Reply to
Weitzer, 11 VIOLENCE AGATNST WOMEN 950, 955-860 {July 2005),

86, Gemmany’s World Cup Games in 2006 ied to predictions that 40,800 women would be
trafficked from other countries in Europe to service sports fans in a country with fegal prostitution, See
Coalition Against Trafficking in Women, Buying Sex is Not a Sport: No to Germany's Prostitution of
Women in World Cup Games, 2006, quailable ar Wip//catwepetition.ouvaton.org/php/index. php.

81, Upited Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment
or Punishment, 1465 UN.T.8. 83, Dec. 10, 1984, _

82, istanbul Protocol Manual ¢n the Effective Investigation and Documentation of Torture and
Other Crucl, Inhuman or Degrading Treatmen: or Punishment, Asg 9, 1999, available af
atp/fwww.anhchr. ch/pdfBistprotpdf ("Sexual torture begins with forced nudity, which in many
countries is & constant factor in torture situations, One is never so viinerable as when one is naked and
helpless, Nudity enhances the psychological temmor of every aspect of tortuve, as there is always the
background of potential sbuse and rape or sodomy. Furthermore, verbal sexual threats, abuse and
mocking are also part of sexual torture, as they enhance the humiliation and degrading aspects of it, all
part and parcel of the procedure. Groping women is traumatic in aif cases, and considered torture. There
are some differences between sexual tofture of men and sexual torture of women, buf several issues
apply to both,™} [hereinafter Istanbul Protocol]. See also R.F, Mollica & Y. Caspi~Yavin, Overview: The
Assessment and Diagnosis of Torture Events and Symptoms, in TORTURE AND ITS CONSEQUENCES 253
{Metin Basoglu ed,, 1992),

83, See Finn Somnier et al, Psycho-social Conseguences of Torfure, in TORTURE AND IT$
CONSEQUENCES, supra riote 82, af 56. :
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and whoever is the perpetrator.”*

The existence of state-sponsored torture is decried by social critics on the
Left, yet the identical treatment of women in prostitution is ignored by those
same analysts, Many view torture by the United States of prisoners at Abu
Ghraib with shock and horror, yet at the same time consider the identical acts
perpetrated (and photographed) against prostituted women to be sexual
entertainment.”® Condemning the Bush administration’s tolerance for torture in
the war on terror, one joumnalist noted the “gleefisl sadism™ of guards at Abu
Ghraib.® Yet he and other political pundits maintain silence regarding the
same gleeful sadism of men toward prostituted women at bachelor parties or
strip clubs. Journalists and scholars fail to note the parallel between their
descriptions of torture’s consequences for Abu Ghraib prisoners, on the one
hand, and identical consequences for women in prostmmon and pomography,
on the other.

Despite its obvious similarity to stam~sponsored torture, there is a great
silence regarding the torture of women in prostitution during the making of
pornography. Yet torture is commonplace in pornography. ¥ A woman in’
Vancouver prostitution described a john’s purchase of her degradation, physical
and sexual assault, and his videotape of that torture,*

Online pornography today welds men’s ejacuiation to women’s
degradation. A popular genre is bukkake, in which a group of men ejaculate on
young women’s faces. The woman is usually extremely upset or crying, an
emotional state that seems to sexually arouse both the men who are sexually
abusing the woman, and the men who are purchasing those images of torture.*
This spectacle of women’s torture and humiliation serves as a bonding ritual for
the perpetrators just as the “carnivalesque rites” of pornographic torture at Abu
Ghraib prkson created bonds among the US soldiers who comztted those
cruelties,”

84, AMNESTY INTERNATIONAL, BROKEN Bobis, SHATTERED Mmnos: TORTURE AND ILE-
TREATMENT OF WOMEN 4-5 {2001},

83, See ANDREA DWORKIN, LETTERS FROM A WAR ZONE 199 (1988).

86, See Richard Kim, Pop Torture, NaTION, Dee, 26, 2005, at 37,

87 See, e.g., Gail Dincs, The White Man’s Burden: Gonzo-Fornography and the Construction of
Black Masculinity, 18 YALE LL. & FeMminisM 283 (2006). Dines describes ass-to-mouth (ATM)
pomography as a fequently-googled genre on the website of one of the most popular pornography
actors, Max Hardeore, Dines points out that in ATM pomography, “the male performer anally penetrates
& woman and then sticks his penis into her mouth, often joking zbout her having to eat shit, In this
pomography the code of debasement is most stark, There is no apparent ingrease in male sexual pleasure
by moving directly from the anus to the mouth outside of the humiliation that the woman must endure.”
id at 286.

88, Jane Armstrong, Torture Tapes Stun B.C. Investigators, GLOBE AND MAIL, Jan, 19, 2004, at
Al

89, PAMELA PAUL, PORNIFIED 61 (2005); see alse Robert Jensen, You Are What You Eat: Robert
Jensen Discusses the Pervasive Porn Indusiry cnd What It Says About You and Your Desires, CLAMOR,
SeptQOct. 2002, af 54 {describing bukkake and analyzing its effects on a male observer),

90, fosnna Bourke, Torture as Pornography, LONDON GUARDIAN, May 7, 2004, available at
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Bourke described photographs of United States and German-sponsored
torture as pornography:

[Tlorture aims to undermine the way the victim relates to his or
her own self, and thus threatens to dissolve the mainsprings of an
individual’s personality. . . . The sexual nature of these acts shows
that the torturers realise the cenfrality of sexuality for their
victims® identity. The perpetrators in these photographs aim fto
destroy their victim’s sense of self by inflicting and recording
extreme sexual humiliation.”!

That description of torture applies equally to the prostitution and
pornography that are everywhere on newsstands and on the world wide web.
While she accurately describes what happens to people who are tortured by
military regimes, Bourke fails to apply her truly insightful description of sexual
torture to the women in video, internet, and magazine pornography who are
similarly sexually humiliated. Only a handful of feminist analysts, beginning
with Andrea Dworkin and Catharine MacKinnon,” analyze the horrific
violence that women are subjected to in pornography that documents
prostituted women’s abuse: “Welcome fo the Rape Camp,”?s “Beaver
Hunters,”™ “Gag Factor,”” “A Cum Sucking Whore Named Kimberly,”*® “65-
‘Guy Cream Pie,””” “Black Poles in White Holes,”® and “Teen Fuck Holes.”

The sexual humiliation of having one’s face smeared with semen is
cornmonplace during rapes of children and adults, and in pornography,
prostitution, and torture. But there are a multitude of techniques of humiliation,
domination, and control that are less specifically sexual, and that are almost
always used in conjunction with sexual humiliation. _

Pimps and traffickers employ the three-pronged strategy of political
torturers—debilitation, dread, and dependency. Like the state’s forture experts,
pimps and traffickers threaten to kill children and family members as a means
of establishing control, Pimps’ use of torture ensures that the prostituted
woman will comply with any demands of johns or pimps.'” Under conditions

httpi/fwww.guardian co.uk/women/story/0,3604,1211261,00. himl.
3 N -

92, See DWORKIN, LIFE AND DEATH, supra note 16; DWORKIN, MEN POSSESSING WOMEN, supra
note 15, ANDREA DWORKIN, SCAPEGOAT: THE JEWS, ISRAEL, AND WOMEN'S LIBERATION {2000};
MACKINNON & DWORKIN, supra note 70; MacKavon, supra nofe 3, at 1506-651; MacKinnon,
Prossitution and Civil Rights, supra note 54.

93. DnM. Haughes, Welcome to the Rape Camp: Sexual Exploitation and the Internet in Cambodia,
6 ). SEXUAL AGGRESSION 29 (2000},

04, DWORKIN, MEN POSSESSING WOMEN, supra note 15, at 25, .

95. Robert Jensen, Cruel to Be Hard: Men and Pornography, SEXUAL ASSAULT REPORT, Jan~Feb.
2004, at 33, available at hitp:thus. cctexas.edw/~rjensen/freelance/pornography&cruelsy.him,

96, K

97, E-mail from Robert Jeasen (Mar, 12, 2006).

98. Dines, supra note 87, at 285

99, Jensen, supra note 95.

100, See, e.g., SCHWARTZ, supra note 38, at 320 (discussing forture and prostitution of children
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of prostitution, autonomous self-regulation of any sort is considered
insubordination and is actively suppressed by pimps.m Systematic methods of
brainwashing, indoctrination and physical assauits (called “seasoning” by
pimps), are used against women in prostitution. These techniques are aimed at
eliminating any corner of mental space for her to exist in. 102

One girl stated that when her pimp commanded “Down!”, she was required
to lay down on the floor without moving until he gave her permission to get
up. "3 Bach act of physical and psychological torture that he committed, each
its own unique expression of dominance, was part of an interlocking system of
control, degradation, and domination, 104

The Stockholm syndrome is a psychological strategy for survival in
captivity, In escapable situations, humans form bonds with their captors. The
traumatic bonds established between women in prostitution and their
pimp/captors is identical to those between baftered women and their
batterers.’” In the absence of other emotional attachments, women appear to
choose their relationships with pimps and may be psychologically at home with
men who exercise coercive control over them. _

In order for a woman to survive prostitution on a day-to-day basis, she
must deny the extent of harm that pimps and johns are capable of inflicting.
Since her survival may depend on her ability fo predict others’ behavior, she
vigilantly aftends to the pimp’s needs and may ultimately identify with his
worldview., This increases her chances for survival, as in the case of Patty
Hearst who temporarily identified with her captors’ 'wleokogy.“’6

- The unpredictabie and extreme violence in prostitution, like that of torture,
is used for economic gain and sadistic pleasure. It also sends the message that
the victim is utterly worthless, Experts on state-sponsored torfure have
explained that the specific goal of sexual torture is to make a captive believe

with similar technigues and similar emotionat censcquenm}

101, See Judith 1. Herman, Hidden in Platn Sight: Clinlcal Observations on Prcammwn, in
PROSTITUTION, TRAFFICKING, AND TRAUMATIC STRESS, supranote 11, a1 4,

192, Pescribing her refationship with a pimp, one woman said that “[prostitution is] like a cult. He
brainwashed me.” interview with anonymous prostitted woman, Ang. 6, 1997, Anocther woeman
explained that “{ylou become what they say and do with you 1t's internally damaging.” Interview with
anonymous prostifuted woman, June 19, 1998, See alzo SCHWARTZ, supra note 38, at 314-19, 333-37
{confirming similaritics between prostitution, trafficking, and political and religious cults such as the
commonality in their methods of brainwashing and mind control, in the physiology of traumatic
bonding, and in the manipulation of attachment by perpetrators in establishing power over the victim).

103, Interview with anoaymous prostituted woman, in San Francisco, Cal. (May 8, 2004),

104, See KATE MILLETT, THE POLITICS OF CRUELTY 42 (1994} (discussing political totture with
language that also applics to women in pmszltutzan and noting that judicial torments are also methods of
dominating victims).

165. Pee L.R. GRAHAM ET AL, LOVENG TO SURVIVE: SEXUAL TERROR, MEN'S VIOLENCE, AND
WomeEN's Lives 44 (1994) (describing behaviors which arp typical of the Stockholm syndrome, such ag
extreme difficulty feaving one’s capfor and a long-term fear of retaliation).

106, PROSTITUTION OF SEXUALITY, supra note 3, at 250-75.
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that she is a whore or an animal, rather than a human.'” One person stated that
the outcome of state-sponsored torture is that “they make a non-person out of
you "% Similarly, Giobbe explained:

[Tihe word ‘prostitute’ does not imply a 'deeper identity,’ it is the

absence of an identity: the theft and subsequent abandonment of self

What remains is essenttal to the j()b’ the mouth, the genitals, anus,

breasts . . . and the label,"® -

The psychologxcal consequences of state-sponsored torture and those of
prostitution include the same symptoms: depression, anxiety, posttraumatic
stress disorder (PTSD), dissociative symptoms, somatic symptoms, suicide
attempts, cognitive symptoms resulting from violence-related {fraumatic brain
injury, and the existential despair that persists for vears after prostitution or
after torture. !

4. In order to consider prostitution a job, and in order to keep the business of
sexual exploitation running smoothly we can not know that pornography is
action taken against real women, that it is advertising for prostitution, and that

pornography is one way 1o ﬁaﬁc WOITEn,

Pomography has been defined as the presentation of prostitution sex.'"
Pomography is a specific type of prostitution, in which prostitution occurs and,
among other things, is documented. The woren whose prostitution appears in
pornography are prostituted women.

The sex industry is driven by pornography. Men learn how to use women
by looking at and masturbating to pornography, developing a faste for
prostitution, Pornographers are indistinguishable from other pimps. 1z Both
exploit women and girls’ economic and psychological vulnerabilities and

£07. Inger Agger, Sexual Torture of Political Prisoners, 2 1. TRAUMATIC STRESS 305 (1989).

108. Mchammed Al-Sader, Torturé Survivoss: A New Group of Patients, Speech at World
Congress on Vioience and Homan Coexistence {Aug. 20, 1997) (notes on file with author). See also
ORLANDO PATTERSON, SLAVERY AND SOCIAL DEATH 3 (1982) (““Whipping was not only & method of
punishment. It was & consclous device to impress upon the siaves that they were slaves.”")(quoting
George P, Rawick),

109, Giobbe, The Vox Fighrs, supra pole 14, st 35 (emphasis added),

110, See Stuart Turner, Emotional Reactions to Terture and Organized State Violence, 15 PTSD
RESEARCH QUARTERLY | (2004). See generally AMNESTY INTERNATIONAL, BROXEN BODIES,
SHATTERED MINDS: TORTURE AND ILL-TREATMENT OF WOMEN (2001) (addressing debt-bondage
prostitution but not other types of prostitution that are asswned to be consensuaj but in which women are
peychotogically or socially coerced by factors such as poverty, chiidhood abuse, rape, war, of
abandomment); Istanbul Protosol, supra note 32, at 66-70;, Hans Petter Hougen, Physical and
Psychological Sequelae to Torture, 39 FORENSIC SCI. INT'L § (1988); Derrick Silove, Tae Powhosocial
Effects of Torture, Mass Human Rights Vielations, and Refugee Frauma, 187 J NERVOUS & MENTAL
IiSEASE 200 {1599).

11}, PROSTHUTION OF SEXUALITY, supra note 3, ut 55,

112 See AKIYUKI NOZAKA, THE PORNOGRAPHERS {(Michae! Gallagher frans., 1968},




Case4i15-cv-01007-JSW Document21-5 Filed05/08/15 Page20of 37

2006] Prostitution, Tréﬁ“:cicing and Cultural Amnesia 127

coerce them to get into and stay in the industry.'” Both take pictures to
advertise their “products,” suggest specific abuses for johns to perpetrate
against women, and minimize the resulting harms.'  Pomography is a
documentary of specific women’s abuses in prostifution, and its consumers
obtain pornography as a “document of humiliation.”'"® Yet in order to conceal
the harms that are documented in the picture, the pornographer disconnects the
picture from the person. The pornographer and his allies then name what is
happening to her in the picture “speech” or “adult entertainment” rather than
“torture” or “sexual abuse.”
Women have explained that they study pornography in order to leam how
“to perform prostitution: “I watch pornos and act like that in the room {with a
john].”*® Men show pornography to women to illustrate what they want them
to do. Strip clubs show video pornography to promote lap dance and VIP-room
prostitution. One pornographer advertised that he was in the business of
“degrading whores for your viewing pleasure,” clearly eiiminating any
boundary that might be imagined to exist between pomography and
prostitution.'”’ _

The filming of 251 men’s prostitution of Grace Quek (called Annabel
Chong} was sold as “The World’s Biggest Gang Bang."''® After being edited
down to four hours, the film became hardcore pornography.’’® The filming of
johns assaulting Quek was stopped after ten hours because she was bleeding
internally. For Quek, the film was not an idea, it was not a narrative, it was not
a representation. Real johns perpetrated real sexual assaults on her resulting in
real physical and psychological injuries,

Both survivors of prostitution and johns explain that pomography is
prostitution with a camera. One john explained, “Yes, the woman in

113, Pornography has been used as recruitment into childhood sexual assault as well as prostitution,
See  MACKmNON & DWORKIN, IN HaARM'S WaY, supra note 70. Pomography thal normalizes
prostitution is used by pimps 1o teach girls what acts to perform in prostitution, Mimi H. Siibert & Ayala
M. Pines, Pornography and Sexual Abuse of Women, 10 SEX ROLES 857 (1984). Women in progtitution
have described pommography's role in submilting to the enzctment of specific scenes for pimps or
customers. /d See also Melissa Farley & Howard Barkan, Prostitution, Violence and Postiraumatic
Stress Disorder, 27 WOMEN & HEALTH 37 (1998}

114. See Donna Hughes, Prostitution Online, in PROSTITUTION, ?mzcxma AND TRAUMATIC
STRESS, supro note 11, ae 113,

115, BLA. Clarke, Prostitution jor Everyone: Feminism, Globalization, and the "Sex ' Industry, in
NOT FOR SALE: FEMINISTS RESISTING PROSTITUTION AND PORNOGRAPHY 192 (Rebecea Whisnant &
Christine Stark eds., 2004).

116, Teela Sanders, “Ht's Just Acting": Sex Workers® Strategies for Capitalizing on Sexualily, 12
GENDER, WORK & ORG, 318, 330 (2005).

117. Robert Jensen, The Paradox of Pormography, O Ep News, Feb. 1, 2006, at
nttp/Awww. opednews.com/articlesfopedne_robert j 080201 _the paradox_of pomo.ditm (quoting Jeff
Steward, owner of IM Productions, httpi/fwww, jerkoffzone com),

118, Clark, supra note 68,

119, Robin Askew, Liz Thu a lems, SPIKE MaG, http:/www.spikemagazine.com/
1000annabelchong.php (last visited March 16, 2006) (interviewing the star of SEX: THE ANNABEL
CHRONG STORY).
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pornography is a prostitute. They’re prostituting before the cameras.”’™® A
number of courts have understood that making pornography is an act of
prostitution.'”’  Pimps make more money from johns when they advertise
women in prostitution as “adult film stars” who are available as “escorts,”'?
Benefiting from globalization, pornographers use women from Eastern Europe,
where “they cost less and do more,” explained one German producer.'>

Prostitution  is advertised online, where it is indistinguishable from
pornography. The Internet has expanded the reach of traffickers and it has
intensified the humiliation and viclence of prostitution, Pornography is one
specific means of trafficking women for the purpose of selling women into
prostitution.'” On pornography/prostitution websites, women are for rent and
sale, They are moved across town, across the country, and from one country fo
another. '

Craigslist is an Internet site where people can post at no cost what they
want to buy and what they want to sell. A cell phone and an ad on Craigslist
sets a teenager up in the business of being sexually exploited in exchange for
housing, drugs, or cash, In March 20035, Craigsiist averaged 25,000 new ads
every 10 days for “erotic services” that are probably prostitution.

Internet prostitution and pornography offer the trick anonymity, There are
increasing numbers of online trick communities supporting each others’
predatory behaviors and exchanging information regarding where and how
women can be bought,’® As one young woman explained, “They can do more
extreme things and keep a double life [on the Internet]. They can have a life
with the wife and kids and have a fetish, porn thing where they are beating
chicks on the side.”’® She did not say that the john was beating images of
chicks. She said he was beating chicks, How is that possible in virtual reality,
when he was at a computer and in an entirely different physical location than
the women he was beating?

‘The web technology of live video chat permits johns to obtain prostitution
online by interacting via telephone or keyboard, or by requesting specific sex
acts that are then performed to his specifications. One company hired women

120. Melissa Farley, Renting an Organ for Ten Mintes: What Tricks Tell us about Prostitution,
Pornography, and Trafficking, in PORNOGRAFPHY: DRIVING THE DEMAND FOR INTERNATIONAL SEX
TRAFFICKING {D2avid Guinn ed., forthcoming 2006).

125, MACKINNON, supra note 3, at 1524, '

122. Thomas Zambita, Two Plead Guilty in $13 Million Prosty Ring, N.Y. DAILY NEwS, Jan. 6,
20086, at hitp://www.nydailynews.com/front/story/380758p-323279¢ hitml,

123, The Sex Industry: Giving the Customer What He Wants, ECONOMIST, Feb. 14, 1998, 2t 2}
{tevorting that excruciating or humiliating acts purchased from women in sconomicatly devastated parts
of Europe cost fay less than pornographers paid to film the same acts & decade eartiar).

124. See Catharine A. MacKinnon, Pornography as Trafficking, 26 MicH. | Ivri. L. 993 (20605).

125. See Sven Axel Mansson, Men’s Practices in Prostitution and Their Implications for Social
Work, in SOCIAL WORK IN CUBA AND SWEDEN 267 {Sven Axel Mansson & Clotilde Proveyer eds,,
20041

126, Interview with anonymous, in San Francisco, Cal. (March 24, 2005).
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to prostitute in warehouse cubicles where they were equipped with
microphones fo communicate with johns, The johns requested assurances from
the women that the prostitution was performed in real time.'’

Women in prostitution whose pimps or tricks made pornography of them
displayed significantly more severe symptoms of post traumatic stress disorder
than did women in prostitution who did not.'”® Even after women escaped
prostitution, they continued to be traumatized by knowing that customers ook
at pornography made of them during their time in prostitution. 129

5. In order to consider prostitution a job, and in order to keep the business of
sexual exploitation running smoothly, we can never talk about johkns or tricks

A trick’s perspective of prostitution:

I was like a kid in the candy store. I mean, it was nothing for me to

i;nolggt off four broads in an afternoon.. . . I thought, This is what men

5. :

A4 prostituted woman'’s perspective:

Every day I was witness to the worst of men. Their carelessness and

grand entitlement. The way they can so profoundly disconnect from

what it is they're having sex with. ... There was a system in place

that was older and stronger than I could begin to imagine. Who was I?

I was just a girl. What was | going to do about it. If I had any power I

would make it so that nobody was ever bought or sold or rented.

Even where prostitution is legal, a majority of tricks’ behaviors are
carefully concealed from public view. Tricks are most often average citizens
rather than abnormally sadistic psychopaths., They are all ages and from all
social classes. Most are married or parinered,'™

When a john calls a2 phone number that he obtains online or via a free
magazine for obtaining a prostitute, it is called escort prostitution. Indoor
prostitution such as escort is advocated wherever there is a political movement
promoting the decriminalization or legalization of prostitution; it is a way to
protect the trick’s anonymity. In indoor prostitution, the trick is much less
likely to be arrested even where prostitution is illegal.'* .

Yet the social invisibility of indoor prostitution may actually increase its

127. Hughes, supranote 114, at 119,

128. Farley, supra note 126,

129, MacKpnon & DWORKIN, B¥ HARM'S WAY, supra note 70, at 351,

130. James Kaplan, The Laughing Game, NEW YORKER, Feb. 7, 2000, 52, 6162 (emphasis added).

131, MICHELLE TEA & LAURENN MCCUBBIN, RENT GIRIL 29 (2004).

132, Melissa Farley, What Do We Know Abowt Johns?, DEMAND DYNAMICS: THE FORCES OF
DEMAND N GLOBAL SEX TRAFFICKING 27 {Morrison Torrey ed., 2004).

133. Ly Adams & Jason Riley, 4ffer Spas’ Boom, Enforcement Affects Hlicit Sex Business,
LOuisVILLE COURIER-JOURNAL, July 11, 2004, at L,
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danger for women. Internationally trafficked women and children are almost
always indoors. Sometimes neighbors may not even know that prostitution is
occurring next door. Although the need for services remains the same
regardless of the location where prostitution takes place, the invisibility of
indoor prostitution makes it less likely that services to heip women escape wzii
be funded or that women will be able to access these services.

Paying for a woman in prostitution provides men with the power to turn
women into what Davidson termed “the living embodiment of a masturbation
fantasy.”™ Asone man said about prostituted women, “I use them like I might
use any other amenity, a restaurant, or a public convenience.”> Interviews
with men who buy women in prostitution have confirmed what survivors of
prostitution have told us about prostitution and pornography. While feminists
have spoken about prostitution as the buying and selling of women’s bodies,
one trick more specifically explained what he did in prostitution as “renting an
organ for ten minutes.”>® In this definition, he removed her humanity.
Women in prostitution became “something for him to empty himselfinto... a
kind of human toilet.”’>’ Her self and those qualities that define her as an
individual are removed in prostitution and she acts the part of the thing he
wants her to be.'”® This understanding of the realities of prostitution on the part
of both the john and tbe woman he buys are at odds with the notion of
prostitution as skilled labor as some prostitution advocacy groups have
characterized it,”**

Many tricks have a nuanced awareness of exactly what being prostztuted is
like for the women. One trick explained that “[Prostitution] takes away a part
of themselves that they can’t get back. They can’t look at themselves in the
mirror.” Others were aware of the extreme violence of pimps foward
prostituted women and feared for their own safety. 149

Mansson observed that the Swedish tricks he interviewed had greater
problems than other men in maintaining relationships with women."' One man
explained, “If you can’t communicate with your partner, you can go to a

134, JULIA O’ COMNELEL DAVIDSOK, PROSTITUTION, POWER, AND FREEDOM 200G (1998},

135, SEABROOK, supra nots 63, at 193,

136. ‘Interviews on file with the author and forthcoming in Farley, supra note 123,

137. HelGARD & FINSTED, supra note 36, at 51

[38. DWORKIN, LIFE AND DEATH, supra note 16, at 139,

139, Valerie Jeness, From Sex as Sin to Sex us Work: COYOTE and the Reorganization of
Frostitution as a Social Problem, 31 $0CIAL PROBLEMS 403 {1990) {referencing Margo St. James and
Priscilia Alexander),

140, Farley, supra note 120 {desctibing the pimping relationship with quozatltms such as “He
controls her by hitting her. And by playing mind games with her,” “The pimp is the owner and the
prostitute is the slave to make money for the pimp,” and “Death i5 the end result of her relationship with
a pimp”).

141. Sven-Axel Mansson, Men's Practices in Prostitution: The Case of Sweden, in A MAN'S
WORLDT CHANGING MEN'S chnczs IN A GLOBALIZED WORLD 135, 138 {Bob Pease & Keith Pringie
eds., 2001).
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prostitute. »42 Many of the men expressed unveiled hostility toward women. “I
think about getting even [during prostitution]-—it’s like a kid’s game, you're
scoring points,” one man told us. Another said, “She gives up the right to say
no."** Another man told us that he clarifies the nature of his relationship to the
women he buys: I paid for this. You have no rights. You’re with me now.”'
~ Tricks confirmed that the relationship in prostitution is one of dominance and

subordination: “Prostitution says that women have less value than men”
Another explained,

Guys get off on controlling women, they use physical power to control

women, really. If you look at it, it’s paid rape. You're making them

subservient during that time, so you're the dominant person. She has

to do what you want.'*

Men’s ambivalence and shame about buying women in prostitution, and
their desire not to be publicly known as tricks, may provide an opportunity for
intervention and behavior change.

6. In order to normalize prostitution in everybody’s culture, postmodern theory
helps to keep the real harms of prostitution, pornography, and trafficking
invisible.

Some words hide the truth, Just as torture car be named enhanced
interrogation, and logging of old-growth forests is named the Healthy Forest
Tnitiative, words that lie about prostitution leave people confused about the
nature of prostitution and trafficking. The following words contribute to the
myth of the prostitution’s inevitability and to the belief that johns’ sexual
predation is a logical consequence of “boys being boys.” Men who buy women
in prostitution are called interested parties or third parties, rather than johns
or tricks, which is what women call buyers. Pimps are described as boyfriends
OF managers, :

Thbere are other words that make the harm of prostitution invisible. Many
terms in current usage camouflage the psychological, economic, and social
coercion against women in prostitution: voluntary prostitution which implies
that she consented when most frequently she had no other survival options;
forced trafficking which implies that some women volunteer to be trafficked
into prostitution; sex work which defines prostitution as a job rather than an act
of violence against women. The term migrant sex worker blends prostitution
and trafficking and implies that both are simply global labor practices. Other '

142. Fartey, supra note 120,
143. HM:
144, Jd.
145, Id,
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words that make trafficked women invisible are {ransnational migrant work
or flexible labor, '

The expressions socially disadvantaged women (ostensibly used to avoid
stigmatizing prostitutes) and irregular migration remove any hint of the
sexual violence that is intrinsic to prostitution. The Chinese words heautiful
merchandise sugar-coat the objectification of women in prostitution. A
woman in Brazilian prostitution was described as an erofic entrepreneur.'*

Sexual exploitation in strip club prostifution has been reframed as sexual
expression and freedom fo express one’s sensuality by dancing. Brothels are

referred to as short-time hotels, massage parlors, saunas, health clubs, adult

clubs, or sexual-encounter establishments, Older men who buy teenagers for
sex in Seoul call prostitution compensated dating. In Tokvo prostitution is
described as assisted intercourse. In the United States, the expression ‘ho
promulgates the bigoted notion that all women, especially African American
women, are natural-born whores.

Women in prostifution are described as escorts, hostesses, strippers,
dancers, and sex workers. Sometimes these words are used by women in
prostitution in order to retain some dignity. The term sex worker suggests that
prostitution is a reasonable job for poor women, rather than a violation of their -
human rights. The words sex worker imply “order, hierarchy, and
accountability. . .It says board of directors. . , and marketplace niche.”™*’ In that
one word—work--we lose ground in the political struggle to understand
prostitution as violence against women.'*®

Postmodern philosophy has contributed fo the invisibility of the harms of
prostifution/trafficking by mystifving prostitution/trafficking via a “politics of
abdication and disengagement.”” To postmodern Third Wavers, facts are
unreliable.  Incest and rape become “epistemelogical quandaries” to
postmodernists.””® The oppressive social forces that grind women down in
prostifution—race and sex—are considered “unknowable.”’”! Racism, sexism,
and lethal poverty become representations of reality, rather than reality itself.

The assumption that material reality is mentally constructed and that

146, Larry Roter, She Who Controly Her Body Can Upset Her Courdrymen, N.Y. TMES, Apr, 27,
2006, at A4,

147, Jerry Carroll, The Game of the Name, SAN FRANCISCO EXAMINER, Sept. 11, 1894, at L.

148. For a bhmt eritique of the concept of prostitution as a form of lgbor, see Melissa Farley,
Unequal, btp./forww prostitutiontesearchcomhow_prostitution_works/000111.himl.

149, Catharine A. MacKinnon, Points Against Postmodernism, 75 CRi-KENT L. REV. 687, 711-12
(2000).

150, Jd. at 703,

15]. Celire Parrefias Shimizu, Remarks at the Yale Journal of Law and Feminism Symposium, Sex
for Sale (Feb. 4, 2006). Noting the “paradox of pleasure and violence in racial subjection,” Shimiza
explores the rapes of slaves by thelr masters and recornmands that we not prematurely dismiss “a tefling
of slavery from the point of view of slave sexuai contentment.” Celine Parrefias Shimizu, Master-Siave
Sex Adets: Mandingo and the Race/Sex Paradox, WIDE ANGLE, Oct. 1999, at 42,
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nothing is real means that the actual harms of prostifution cease to exist except
in & woman’s mind. Her life becomes simply a “narrative.”™ Postmodernists
assume that women who have been prostituted, frafficked, or have had those
experiences documented via pornography are narrating just one more version of
reality. In postmodern reality, pimps® and pornographers’ lies (prostitution is
sexy and fun for everyone; prostitutes get rich and meet nice men) are just as
valid as survivors’ lived experiences of sexual exploitation and abuse. This
presumed equivalence of validity reflects a postmodern “sexual politics of

_ meaninglessness”™™ that has profoundly impacted women’s lives because it
makes men’s violence against women invisible,

The disconnected verbosity of postmodern theorists on prostitution seems
incomprehensible to those of us who know real women in prostitution. Under
postmodem theory, the woman in prostifution is re-objectified as a “signifying
system” or a “plane. of consistency of desire.” She is not understood as a
human being whose dignity and personhood are removed by the john and
whose body he sexually assaults for money. With what cruel disinterest does
one write a book about prostitution that declares on page one that “the flesh~
and-blood female body engaged in. . . sexual interaction in exchange for some
kind of payment, has no inherent meaning”?"”® Another postmodern
description of the *“terrain” of escort prostitution fragments women’s physical
and psychological experience of prostitution into a “cyborg assemblage” that is
sold as a commodity in prostitution,”* _

Postmodemn ideology might be dismissed as elitist word-salad except that it
has real effects on real women when its premises are accepted by public health
advocates who work with prostituted women or by judges who interpret laws.
In its celebration of fragmentation and multiplicity,'™® postmodernism denies
the psychological fragmentation that is a direct result of prostitution,
pornography, and trafficking.!”’ The overwhelming experiences of rape and
torture that occur in incest and prostitution are split off from the rest of the self.
This traumatic dissociation is transformed into a “manufactured identity”’®
that is presumed to have been deliberately created by women in prostitution
who are seen by postmodemists as “strategist[s]” full of “agency.”’”

152. MacKinnosn, supra note 152, at 702,

153, JEFFREYS, supra note 15, at 201,

154. SHANNON BELL, READING, WRITING AND REWRITING THE PROSTITUTE BoDY 1 (1994).

155, Audrey Extavasia & Tessa Dom Addison, Fucking fwith Theory} for Money: Toward an
Interrogation of Escort Prostitution, POSTMODERN CULTURE, May 1992, httpu//www3.jath.virginia edw/
pmofiext-only/issue. 592/ add-ext. 592,

156, Bell, supra note 134, at 4.

157, MacKinnon, supra note 149, et 707, makes the point that the frapmentation that is idealized by
postmodernists {s, in reality, psychological multipiicity caused by extreme-—usually sexuai-forfure at a
young age.

158, Sanders, supra note 116, 336.

159 K,
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Minimizing dissociation’s origin in fraumatic stress, Dutch prostifution
researchber Vanwesenbeeck described a “dissociative proficiency” that made it
possible for women to professionally perform tbe acts of prostitution.’®® Public
health workers’ lack of specialized training in recognizing or treating
dissociation is partly a result of the postmodern failure to grasp the connection
‘between deliberately-inflicted violence and dissociation.

Infused with postmodern ideology, advocates may blame people who are in
fact victims of men’s violence. To describe prostituting women as “risk takers”
is fo suggest that the women themselves provoke violence aimed at them in
prostitution. One group of researchers assumed that “risk-taking” prostituted
women willingly exposed themselves to harm, even though the “risk takers”
had been battered and raped significantly more often than the non-risk takers.'®!
The risk-taking behavior of prostituted women in this particular study was not
understood as trauma-based repetition of childhood sexual abuse nor as having
resulted from parental neglect.

Contrary to what is asserted by postmodernists, there is a real power
imbalance in prostitution, where one person has the social, legal, and economic
power to hire another person to act like a sexualized puppet. Prostitution
always includes the debumanization, objectification, and fetishization of
women.'*? There is no mutuality of sexual pleasure or of any other kind of
power in prostitution. In fact, women are non-persons in prostitution. As one
of O’Connell Davidson’s interviewees explained: the only “plausible line in
the . . .film Pretty Woman, . .[isJwhen Richard Gere, playing a client, asks Julia
Roberts, playing a prostitute, what her name is. She replies, ‘Anything you
want it to be.”'®™ Domination of one person by another is central to
prostitution, including racist and sexist verbal abuse, deliberate humiliation and
ridicule, sadistic physical and psychological tormenting of a vulnerable person,
the conscious or unconscious degradation of another person, and frequently
acts that are equivalent to torture. ' :

Postmodern denial of the racism and violent sexism in prostifution is
highlighted in reviews and commentaries about pornography made of Grace
Quek.i“ A Chinese woman from Singapore, Quek was gang-raped prior to her
entry into prostitution. She then moved to Los Angeles, where she entered the

160, VANWESENBEECK, supranote §, at 107,

161. lne Vanwesenbeeck et al., Professional HIV Risk Taking, Levels of Vierimization, and Well-
Being in Female Prostitutes in The Netherlands, 24 ARCHIVES SEXUAL BEH. 503 (1995).

162. CLAUDE JAGET, PROSTITUTES—OUR LIFE 88 (Anna Furse et al, trans., 1980) (discussing the
pain of “being seen, looked at, and hought as an object™); see also GIOBBE, FACILITATOR'S GUIDE,
supra note 10, at 35 (“To be 2 prostitute {5 to be an object in the marketplace.”); HOIGARD & FINSTED,
supra note 36, at 51 (offering many examples of the fetishization and objectification of women in
prostitution).

163, DAVIDSON, supra note 134, at 109,

164. See, e.g., THE WORLD'S BIGGEST GANG BANG {Zane, 1995); SEX: THE ANNABEL CHONG
SToRY (Coffechouse Films, 2002).
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sex industry, specializing in hard-core pornography where multiple men
penetrated her. Quek has been dismissed by sex industry buffs as a “babbling
idiot,”"®® a “multiple entity,” and a “freak-show,”'® while the industry’s
predators quickly moved to exploit her dissociative vulnerability. In The
World's Greatest Gang Bang, 251 men were filmed sexually assaulting Quek
for ten nonstop hours. Her real consent for this was unclear from some of her
comments in some interviews and from her face which was sometimes
contorted in pain during the assaults, She was originally told that the men had
been tested for HIV, and upon learning that not all johns had been tested, Quek
commented, “sex is worth dying for.™'® Observing the long-term effects of
self~mutilation, one. interviewer asked Quek about the scars on her arms. She
responded, “I find pain a relief, you know?"'®

One reviewer nonetheless viewed Quek as “the new feminist icon who
provokes and is not ashamed... to be viewed as nothing more than an
ob_’;ect.”lég This postmodern perspective parallels the pomographers’
propaganda that their film was a subversive demonstration of Asian female
sexual appetite. Yet Quek did not break a record for having orgasms; rather,
she set a record for how many men could penetrate her.'””® This is the same
sexual exploitation and abuse that is perpetrated against other women in
pomography/prostitution. 1

At one adult video event, Quek was surrounded by men with cameras who
ordered her into different poses. She sesmed “empty™ to one observer who
noted that she “c[ame] across like a puppet terrified of disappointing her
commanders. There was no sign of the much-vaiinted empowerment or control
in her frantic displays, just someone that had sadly become less than human. »172

Postmodern thinking protects johns and maintains their social invisibility.
The notion that all constructions of reality are equally valid colludes with, for
example, rapists who deny perpetrating rape. How can we hold johns

165. Anthony Petkovitch, Grace from Outer Space, SPECTATOR, Apr. 26, 2000,
http/fwww spectatorne/EDPAGES/annabel AP himd. |

166. Linda Ruth Williams, Review of Sex: The Amnabel Chong Story, SIGHT AND SOUND, May
2000, hetp:/fwww. bl org.uk/sightandsound/review/493.

167 Kimberiy Chun, Sex: The Annabel Chong Story from a Singapore Schoolgirl to the Nastiest
Porn Star in the World, Astan Wsex, May 4, 2000, http/fwww.asianweek.com/2600 05 04/
ag_gnnabelchong himl.

168. Clark, supra note 68, at 13.

169, Gaby Bila-Gunther, Review of Sex. The Annabicl Chong Story, SENSES OF CINEMA, July-Aug.
2000, ltpAwww.sensesofcinema.com/contents/00/8/sex hitent.

170. Linda Ruth Williams, Review of Sex: The Annabel Chong Story, SIGHT AND SOUND, May
2000, htp:/fwww.bfl.org.uk/sightandsoundfissue/200005.

171. One particularly vicious pornographer sarcastically noted, “I simply must admire any woman
who can take 250 loads on her back, ass, and tits; pounded from behind, fromi the side, and on top; a
woman soaked, fatigued, and nearly broken.” Mait Cale, Review of Sex: The Asinabel Chong Story,
hup:iruthlessreviews.comfmovies/s/sex htmi {last visited Mar. 16, 2006),

172. Dimetri Kakmi, Review of Sex: The Annabel Chong Story, SENSES OF CINEMA, BPec, 2000~
Jan, 2001, hitp#www.sensesofcinema.com/contents/00/] Hamnabel htmi,
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accountable for acts of sexual abuse and paid rape, when postmodernists object
to the idea of a “doer behind the deed™?!” Why weren’t any of the men who
gang raped Grace Quek charged with sexual assault? Postmodern ideologues
are complicit with men who commit sexual violence against women, including
johns, pimps and pomographers,

7. In order to view prostitution as a job, and in order to keep the business of
sexual exploitation running smoothly, we can not know that when prostitution
is legalized or decriminalized, it gets worse. And we can not know that there
are some excellent laws that are aimed squarely at abolishing the institution of
prostitution while at the same time supporting the women in it to escape.

The effects of legalized prostitution can be observed in Australia, where
researchers have found that it produces a “prostitution culture”’ with
increased illegal as well as legal prostitution, increased presence of organized
crime, increased demand for prostitution, increased child prostitution, and
increased trafficking of women for the purpose of prostitution,. 75 Qtate-

sponsored prostitution provides a legal weicome to pimps, traffickers, and
johns, 176 But does it protect women?

Well-intentioned people are confused about how to address what they
intuitively understand fo be the intrinsic. harms of prostitution and
trafficking,’”’ It is misleading when right-to-prostitution advocates and pimps
reframe prostitution as a human rights issue, One organization even proposed
that women’s civil rights would be violated if they were denied the “right to
work™ as a prostitute.'’® Laws against pimping or buying women are seen by
sex workers’ rights groups as obstacles to conducting business.

Another source of confusion about legal prostitution is that sex industry

173. MacKinnon, supra note 149, 706 n47 {guoting JupiT BUTLER, GENDER TROUBLE 25
(1990)).

174, MARY SULLIVAN, WHAT HAPPENS WHEN PROSTITUTION BECOMES WORKT AN UPDATE ON
LEGALISATION OF PROSTITUTION BN AUSTRALIA 23 {2008), available ar butpfiaction. web.cafhome/catw/

- readingroom.shimi?x=84641,

175, Jd.

£76. Janice . Raymond, Ten Reasons for Not Legalizing Prostitution and a Legal Response to the
Demand for Prostitution, in PROSTITUTION, TRAFFICKING, AND TRAUMATIC STRESS, supra note il at
315. See alzo SULLIVAN, supra note 174; Tovi I0B-CANNON, PRIMER ON THE MALE DEMAND FOR
PROSTITUTION (2006}, hitp:#action.web. ca!?:omefcam/readmgroom shtmiT=§3687,

177. Politicians speak about prostitution with incensistent, sometimes wildly divergens statements,
In New Zealand, for instance, Prime Minister Helen Clark argued that prostitutions was “abhorrent,” but
that Hts decriminalization would benefit women. Clark failed to note that in addition to decriminalizing
solicitation offenses for women, across-the-board decriminalization of prostitution alse decriminalizes
the predatory behaviors of pimps, johns, and traffickers. See John Banks, City Showlders Load of
Making Lew Work, NEwW ZEALAND HERALD, Sept. 15, 2003, a2 1.

178, VALERIE JENNESS, MAKmG IT Worx: THg PROSTITUTES” RIGHTS MOVEMENT IN
PERSPECTIVE 3 (1993).
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advocates appropriate the names of legitimate human rights or public health
organizations. Although their names are similar, the Global Alliance Against
Trafficking in Women (GAATW) promotes prostitution as sex work, while the
Coalition Against Trafficking in Women (CATW) promotes the abolition of -
1,‘)1fc;s'ci’t‘1;z'ticm.279

Legal prostitution and decriminalized prostitution are both state-sanctioned
prostitution, but tbere are differences between them. In legalized prostitution,
the state assumes the role of pimp, collecting taxes and regulating the practice
| of prostifution, Decriminalized prostifution is a radical removal of any and all
: laws regarding prostitution (including laws against pimping, pandering,
purchasing, and procuring) so that the buying and selling of people in
prostitution is considered the legal equivalent of buying candy.

Although advocates allege that legalizing prostitution would remove its
social stigma, in fact, women in legalized prostitution are still physically and
socially rejected, whether they are in rural brothels ringed with razor wire or in
urban brothels walled-off from the city.'™ Zoning of the location of legal or
state-tolerated prostitution is a constant source of legal battles, since no one
wants prostitution transactions faking place in his neighborhood.

Legalization is not only ineffective in removing the stigma of prostitution:
it also fails to protect women from violence. Legal control of prostitution
targets its “outward appearance rather than the conditions in which women find
themselves. On the whole, governments are far more anxious about public
order and public health than about abuse and violence.”*® Many women in

179. Other organizations that accept oy promote prostitution as 2 reasonable job for poor women
include: World Heaith Organization {WHO), UN/AIDS, Intemations! Labor Organization (H.O),
Amnesty Intemational; Argi-Slavery International; Coalition Against Stavery and Trafficking (CAST),
CARE Intemationat; and Medecins sans Frontiezes. For a more extended list of such organizations, see
Farley, suprq note 30, at 109192,

180. Advocates for legatized or decriminalized prostittion argue that the primary harm of
prostitution i social stigma rather than the physical and psychological violence described here, Yet
there is no evidence that legalization mitigates the social stigma of prostitution. For example, Dutch:
women in legal prostitution have the opportunity to accrue pension funds. But they fail to take
advantage of this option, fearing that the designation would pursue them for the rest of their lives. See
Arjan Schippets, Turning Prostitution into a Legal Business Hus Met With Opposition from People in
the Sex Industry Iiself, RADIO NETHERLANGS, hifpiifwww.mw.nlsociety/html/critics020102 himi {last
visited Apr. 11, 2008); Suzanne Daley, New Rights for Dutch Prostitutes, but No Gain, N.Y. TIMES,
Aug. 12,2001, a2 15, .

181. MARIAN WHERS & LiN LAP-CHEW, Trafficking in Women, Forced Labour and Slrvery-like
Practices in Marriage, in DOMESTIC LABOUR AND PROSTITUTION 152 (Foundation Against Trafficking
in Women, Utrecht, Neth,, 1997). In order of frequency reported, manifestations of abusive conditions in
grostiution include: psychological sbuse, physical abuse, confinement, police harassment and amest,
sexual assault, no right to refuse a customer or a mandatory minimum number of customers per day,
isolation, denial of days off, no right to refuse specific sexual acts, confiscation of identity papsrs and/or
passport, imposition of awelve or more hours of work daily, no aceess fo medical care, forced or
dangerous abortions, threats of reprisals against family members for non-compliance, confiscation of
personal belongings, denial of right to use condoms, withhiolding of pay, no proper sleeping
accommodations, compulsory AJDS testing and no access to the results, inadequate food, and also
forcible recruitment of sisters and friends into prostitution. /d. at 199.
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prostitution tell us that legalized prostitution will not make them any safer than
they were in illegal prostitution, '™ Thus legal brothels in the Netherlands may
have as many as three panic buttons in each room, % Dutch, South African, and
Australian pimps have commented on the extreme physical violence that johns
inflict on women in prostitution, '* and Australian women in prostitution are
advised to take classes in hostage negotiation.’ss When rapes occur, however,
women in legal strip clubs are told to keep silence or be fired.'® Women in
prostitution speak constantly of its violence. 187

Although “health checks” of prostituted women occur in legal prostitution,
the purpose of the screening is to provide the buyer with an HIV.free
commodity. The health check is not aimed at protecting the woman in
prostitution from HIV transmitted to her by johns. Under the guise of HIV
prevention, and wusing the massive HIV prevention funding available
worldwide, some advocacy groups have used HIV prevention funds to promote
legalized or decriminalized prostitution. A 2005 crackdown on this misuse of
funds has led to legal disputes.'™ Because sexual harassment and sexual
violence are intrinsic to legal as well as illegal prostitution, and because rape is
a primary means of transmission of HIV,' the threat of contracting HIV is not

182, Farley supra note 15, at 33, see also Roberto J. Valera, et. al, Perceived Health Needs of
Inmer-City Street Prostitutes, 25 AM, J. HEALTH BEHAV: 5§, 54 (2061).

183, Interview with Jacob XK. Jou, Yale University Computer Center, Yale University, ia New
Haven, Conn, (Feb. 4, 2006).

184. Sheita Jeffreys, The Legalization of Frostitution: A Failed Social Experiment, WOMEN'S
HEALTH WATCH, §, § (Women’s Health Action, Auckiand, New Zealand, March/Apr., 2003} available
at hitp:/fwww, womens health,org nz {discussing bouncers’ failures to protect women from beatings in
jegal Australian brothels);, SEX WORKER EDUCATION & ADVOUACY TASKFORCE, SAFETY TIPS FOR SEX
WORKERS (1997) (on file with author} {recommending that those in prostitution eheck johns” rooms for
knives, handeufTs or rope), Daley, supra note 180, at 15, (Siscussing a pimp who described a piliow in 2
brothel as 2 ‘murder weapon, ') :

185, Mary Sullivan, Can Prostitution Be Safe? dnplving Occupational Health and Safety Codes to
Australia’s Legalized Brothel Prostitution, in NOT FOR SALE 252 (Rebecca Whisnant & Christine Stark
eds., 2004, see also SULLIVAN, supra siote 174, at 2122 (discussing risk mansgement procedures and
deescalation protocois).

186, Susan Sward, Dancer Says Strip Club Patron Raped Her, SAN FRANCISCO CHRONICLE, Feb,
16, 2000, at A19, _ .

187. One woman explained that prostitution is “like domestic violence taken to the extreme,” Diuna
Leane, One in 100 children in Sex Trade, Study Says, HONOGLULY STAR-BULLETIN, Sept. 10, 2001, at
Al, avaiicble at httpHistarbulletin, com/2001/09/ {0/news/story] himl; A First Nations woman in Canada
said, “what is rape for others, is normal for us.” Farley et al,, supra note 35, at 242; see also Susan Kay
Hunter, Prostitution is Cruelty and Abuse to Women and Children, 1 Micy, J. GENDER & L 1
(1994){stating that it-is impossible to protect women in prostitution who are raped approximately
weekiy), '

188 For a detailed discussion of these issues, see Memorandum of Law for APNE AAP and
Eighteen Other Organizations as Amicus Curiae, Alliance for Open Society Int’l, Inc., and Open Soc'y
Inst, v. United States Agency for Inv’E Dev.,, Civij Action No.05-CV-820% (Dec, 9, 2005)

189. Press Relesse, Commission on the Status of Women, Remarks by Petér Plog, UN. Doc,
Won/1104 {Mar. 3, 199%); Claudia Garcie-Morene & Charlotte Watts, Press Release, Gender Equality,
Violence Against Women Present Continuing Challenges, told to Third Committes, U.N. Doc,
GA/SHCAT44  (Ocn 15, 2003), availuble a  httpiifiwww, ugs, org/News/Press/docs/2003/
gashc3744.doc. him,
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| at all diminished under legal prostitution. Ultimately, the abolition of HIV and

| the abolition of prostitution both require the elimination of sex inequality. 190

| Systematically discriminating against women of all ages, all classes, and

; against ethnically subordinated groups, prostifution is not safer when it is
legalized. Prostitution reinforces and promotes sex inequality. A Nevada
legislator stated,

Condoning prostitution is the most demeanmg and degrading thing the

state can do to women. What. .. [Nevada] dofes] as a state is

essentially put a U.S.-grade stamp on the butt of every prostitute.

Instead, we should be turning them around by helping them get back

into society,'

What is a better solution? In 1988, Andrea Dworkin suggested that
prostitution should be decriminalized for the prostitute while at the same time
criminalizing johns, pimps and traffickers.”” Today such a law exists in
Sweden. Recognizing that prostitution deserved abolition, the Swedish
government criminalized the john's and pimp’s and trafficker’s buying of sex

~ but not the prostituted person’s selling of sex. The law made clear that “in the
majority of cases. .. [the woman in prostitution] is a weaker partner whao is
exploited,” and it ailocated funding for social services to “motivate prostitutes
to seek help to leave their way of life.”’” Two years afier the law’s passage, a
government taskforce reported that there was a fifty-percent decrease in the
number of women prostituting and a seventy-five percent decrease in the
number men who bought sex. Trafficking of women into Sweden has also
decreased,'™

There are also progressive legal developments in Korea where buying and
selling sex acts is criminalized. In 2004, following an educational campaign by
women’s and human rights groups, the Korean government enacted laws

198, See Editorial, The Feminization of AIDS, N.Y. Ta4Es, Dec. 13, 2004, at A26; Maxine Frith,
India’s Hidden AIDS Epidemic: Virus to Infect 25 Million by 2010, THE INDEPENDENT (London), Nov. -
19, 2603, at 13. Nonprostiuted women are also at high risk for HIV because of the widespread
tolerance of viclence against women. In Indis, for example, there is no law against marital rape. /d,
See also Kate Hendricks, Thaifand’s 100% Condom Use Policy: Success is in the Eye of the Beholder
{(Oct. 28, 2005) {unpublished manuscript, on file with first anthor), Sevgi O. Aral & Jonathan M. Mann,
Commercial Sex Work and STD: The Need for Policy Irterventions te Change Societal Patterns, 23
SEXUALLY TRANSMITTED DISEASES 435, 455-56 (1998)(discussing Centers for Disease Control
recommendations that public health programs address the human rights. violations of prostitution).

19%. ALEXA ALBERT, BROTHEL: MUSTANG RANCH AND ITS WOMEN 178 (2001) (quoting William
O’'Donneid).

192, DWORKM, supra noie 84, at 133.

193, For information shoumt the Swedish law regarding prost:tzzzzon and trafficking, see
Prostitutionresearch.com, Fact Sheet in Violence Against Women, httpi//www.prostitutionresearch.com/
swedish.hitm] {Iast visited Apr. 11, 2606},

194, Gunitia S. Ekberg, The Swedish Law that Prohibits the Purchase of Sexual Services, 10
VIOLENCE AGAINST WOMEN FIRT (2004), available af hup/iwww. prostitutionrescarch.com/c-laws-
about-prostitution.itml; see also Gunilia 8. Fkberg, Prostitution and Trafficking: the Legal Situation in
Sweden (Mar. 15, 2001) {unpublished manuscript, on file with author.)
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authorizing seizure of assets obtained by trafficking in women, increased
penalties for trafficking and prostitution, established supports and resources for
prostituted/trafficked women, and provided funds for public education
campaigns about ;:ﬁ*c',as!.*'xti,'lzion.‘95 The passage and enforcement of these laws
has been credited with a thirty-seven percent reduction in the number of
brothels in Korea, a thirty-to-forty percent decrease in the number of bars and
clubs (which comprise eighty-percent of the sex industry in Korea), and a fifty-
two percent decrease in the number of women prostituted in brothels.'*®

A Florida state law provides civil remedies for damages that johns and
pimps inflict on prostituted women.””  Women who are coerced into
prostitution via exploitation of social and legal vulnerability can sue johns and
pimps for damages. Coercion is defined as restraint of speech or
communication with others; exploitation of a condition of developmental
disability, cognitive limitation, affective disorder, or substance dependence;
exploitation of prior victimization by sexual abuse; exploitation during the
making of pornography; and exploitation of the human needs for food, shelter,
safety, or affection.’” -

A new consciousness about the harms of prostitution in the United
Kingdom is evident in political commentary suggesting that men should be
charged with rape if they have sex with women who are intimidated into having
sex with them, even if money is paid for that sex act.'” '

Two international agreements strongly oppose prostitution and trafficking.
The United Nations 1949 Convention declares that trafficking and prostitution
are incompatible with individual dignity and worth.”®  The Convention
addresses the harms of prostitution to consenting adult women whether
transported across national boundaries or not. Viewing trafficked women as

195. Farley & Seo, supra note 29, at 9.12,

196. Jd. at 9 {discussing Gi Hwan Kim’s legal proposals to prevent prostitution and sex tousism in
Korea).

197, FLA. STAT. § 796.89 (2006}, of MmN, STAT, § 611A80 (1994); see alsv Margaret A.
Baldwin, Strategies of Cornection: Frostitution and Feminist Politics, t MicH. ). GENDER & 1. 05
(1993} (disoussing the Florida statute).

198, FLA. STAT. § 796.09(-{0) (2006); see Margaret Baldwin, What Can Be Done to Interfere
with and Ultimately Elimingte Demand?, in DEMAND DYNAMICS 105 (Morrison Torey ed., 2004)
(discussing cliaims brought and won under FLA. STAT. § 796.09). Tn 2006, the Florida Council Against
Sexuel Violence, in collaboration with Florida Legal Services, the Jacksonvills Women's Center, and
Refuge House, is seeking federa funding to support civil fegal claims that may be brought by prostituted
women under section 796.09 of the Florida Code. Email from Margaret Baldwin {Mar, 17, 2006)(on file
with author).

199. Denis MacShane, Prosecute "Massage Parlour® Rapists, DAILY TELEGRAPH, Jan 3, 2006, at
14.

200. Convention for the Suppression of the Traffic in Persons and of the Exploitation of the
Prostitution of Others, 96 UN.T.S. 271. See also Convention on the Elimination of All Forms of
Discrimination Agafnst Women, Dec, 18, 1979, art. §, 1249 UN.T.8. 13, 17, deciaring in Article & that
state parties shall take ali appropriate measures, inclading legisiation, to suppress all forms of traffic in
women and exploitation or prostitution of women,
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victims, not criminals, the 2000 Palermo Protocol makes consent irrelevant to
whether or not trafficking has occurred and encourages states to develop
legislative responses to men’s demand for prostitution® The Palermo
Protocol establishes a method of international judicial cooperation that would
permit prosecution of traffickers and organized criminals. It addresses a range
of other forms of sexual exploitation including pormography.

A 2006 report by the United Nations Special Rapporteur on the Human
Rights Aspects of the Victims of Trafficking in Persons, Especially Women
and Children, noted that prostitution as it is practiced in the world “usually
satisfies the legal elements for the definition of i‘rafi'lclcing’’w2 and therefore,
legalization of prostitution is “to be discouraged.” The Special Rapporteur
observed that “the issue of demand is of crucial importance in addressing
zrlzxi’;fic:king,”?"}4 nofing, “[bly engaging in the act of commercial sex, the
prostitute-user is. . . directly inflicting an additional and substantial harm upon
the trafficking victim, tantamount to rape, above and beyond the harmful means
used by others to achieve her entry or maintenance in prostitution. »205

CONCLUSION

Postmodern descriptions of prostituted women as sex workers promote an
acceptance of conditions that in any other employment context would be
correctly described as sexual harassment, sexual exploitation, or rape.
Women’s experiences of violence and their psychological response to it cannot
be theorized away. Postmodern analyses of prostitution that consider it to be
“ust acting”™"® or that view women’s traumatic dissociative responses as proof
of “an-exceptional control of the inner world” trivialize the existence of real
violence against real women in prostitution.””

A false distinction between prostitution and trafficking has hindered efforts
o sbolish prostitution, The word trafficking has been used by sex industry
promoters to separate ‘innocent’ victims of trafficking from women who

201, See lanice G. Raymond, The New UN. Trafficking Protocol, 25 WOMEN'S STUD. INT'LF. 4591
(26007). The Protoco! alse closes some loopheles previously used to define prostifution and trafficking as
tabor. For example, the Protoco] describes payment of money for prostitution as a means of coercing
person into being sexually used, . at 492

202, United Nations, Cominission on Human Rights, Report of the Special Rapporteur on the
Human Rights Aspects of the Victims of Trafficking in Persons, Especially Women and Children, 9 UN.
Doe. BACN.A/2006/62 {Feb. 20, 2006). '

203 Muat 7.

204, Idoat?, :

208, Id at 12. The Special Rapporteur noted that “the terms “sex work”, ‘sex worker' and ‘client’
wrongly sugpest that prostitution, as currently practised, does not typically fall within the category of
trafficking.” Jd. at 10.

206, Sanders, supra note 116, at, 319

207, Macoe O'NEILL, PROSTITUTION AND FEMINISM 89 (2001}
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choose prostitution.”® In reality, no such line exists. Understanding the real-

world link between prostitution and trafficking is crucial to developing
effective laws against trafficking. Since prostitution creates the demand for
trafficking, the sex industry in its totality must be confronted. Unless existing
prostitution laws are integrated into newer state antitrafficking laws, we won’t
be challenging sex trafficking as it operates in the world. 20
A useful approach would be to compare the institution of prostitution to
that of slavery.m Prostitution requires a sexualized identity just as slavery
requires a racialized identity, and both institutions are fueled by racism and
sexism. Slavery, like prostitution, is a relation of domination and subordination
that involves “direct and insidious violence. . . namelessness and mnvisibility. ..
endless personal violation, and. . . chronic dishonor.”®'" Describing the parallel
situation of Jamaicans under historical slavery and the situation of Jamaicans
today who “earn their living by renting their genitals,” a 2006 Kingston
editorial criticized the legitimization of slavery-like conditions of those in
prostitution by calling them ‘sex workers. 212
Johns who buy women, groups promoting legalized prostztutzon, and
governments that sanction or tolerate prostitution 13 form a powerful alliance
that threaten all women. Legal and illegal (but tolerated) sex businesses are
places where men can commit sexual harassment and sexual exploitation.
without fear, and where they are socialized to inflict those same acts on other
women in their lives, When prostitution is folerated or legalized by the state,
sexual predation is normalized ~ acts ranging from “seemingly banal verbal
humiliation (such as sexist and racist verbal abuse), to dominating and
degrading behavior (pornography/prostitution in which a group of men
ejaculate on a woman’s face while she sobs), to lethal assault (snuff prostitution

208. Dorchen A. Leidholdt, Coalition Against Trafficking in Women, Speech at University of
North Carolina, Sexual Trafficking Conference: Breaking the Crists of Stlence (Apri 8, 2006)also
discussing the importance of developing strong state antitrafficking laws with comprehemive definitions
of trafficking that include domestic a5 wel} as transnational trafficking, that address men's demand for
prostitution as crucial to addressing sex irafficking, and that seek to prevent the recruitment of men to
travel for the purpose of sexuaily exploiting women and children; also advocating state faws that clearly
decriminalize the victims of prostitution, including prostituted children, and that provide funding for
services for victims).

209. Neuwirth, supra note 56. '

210, Melissa Farley, Prostinstion, Slavery, and Complex PTSI> (1997} {unpublished paper
presented st International Society for Traumatic Stress Studies, Montreal, on file with author),

211, ORLANDO PATTERSON, SLAVERY AND S0CIAL DEaTH 12 (1982).

212. Anthony . Gumbs, Prastitution: A Return to Slavery, JAMAICA GLEANER ONLINE, Apr. 24,
2006, available ar hitp:/lvww jamaicagleener.com/gleaner/20060424/etters/ letters L.htmi

213, See, a.g., Marisa, B. Ugarte et al, Prostitution and Trafficking of Women and Children jrom
Mexice fo the United States, in PROSTITUTION, TRAFFICKRNG, AND TRAUMATIC STRESS, supra note 11,
at 147 {describing zones of tolerance for prosititution near Mexieo City), Hotel casinos in Las Vegas are
another example of tolerance zones, where women are pimped o high rollers, Although prostifution is
zi!egat in Las Vegas, police tend to ignore prostitution of adalt women in casinos, and there are
refatively few indoor aivests of johns. Jd.
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with actual murders filmed)."2!*

Harm reduction models of intervention in prostitution/trafficking, while
sometimes helpful, fail to address the roots of the problem.m If we are to
prevent the harms of prostitution, and if its harms are intrinsic to prostitution,
just as slavery’s harms are intrinsic to that institution, then we must ultimately
prevent the existence of prostitution. 'We must learn how it is that men make
the choice to buy women in prostitution and how that behavior is reinforced in
various cultures, This is a profoundly optimistic viewpoint, since it assumes
that the even the most entrenched forms of male violence against women can
be changed or eliminated. Our goal is to abolish the institution of prostitution
while at the same time standing in solidarity with sisters who are currently
prostituted. '

. 214, Farley, supre note 30,8t 1116,

215, Harm reduction in prostitution/sex trafficking should include the same three components as
harm reduction for the addictions, For example, 1) measures to reduce the harm of the addictions such
as clean needles, and measures fo reduce the harm of prostitution such as distribution of female condoms
to reduce the incidence of cervical cancer; 2) measuzes to reduce the demand-for drugs such as freely
avatlable methadone clinics, and measures to reduce men’s demand for prostinution such as felony-level
arrests of johns; 3) measures to redute the supply of drugs, such as arrests of major drug dealers, and
mensures to redace the numbers of women entering prostitution by providing stable housing or by
arresting corrupt lmunigration officlals In the case of trafficking. Harmm reduction advocates often
assume that women will inevitably remain in prostitution and focus only on number one above. We
need to focus on harms elimination {35 n vumbers two and three} as well as harm reduction in
prostitutionftrafficking,
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APPENDIX A

HELP WANTED: WOMEN AND GIRLS DO YOU WANT THIS JOB?

Prostitution has been cuphemized as an occupational alternative for women, as an answer to low-
paying, low skilled, horing dead-end jobs, as 3 solution to the high unemployment rate of poor
women, as 8 form of sexual liberation, and a career women freely choose,
*Are you tired of mindless, Jow skilled, low-paying jobs? Would you like a career with flexible
hours? Warking with people? Offering a professional service?
*No experience required. No high school diploma needed.
*No minimum age reqzziremeri& On-the-job training provided.
*Special epportunities for poor women—single mothers—women of eolor,
Women and girls appiving for this position will provide the following services:
*Being penetrated orally, anally, and vaginally \#ith penises, fingers, fist,and obiects, including but
not limited {o, boties, brushes, dildoss, guns and/or animals;
*Being bound and gagged, tied with ropes and/or chaains, burned with cigarettes, or hung from
beams or trees; _
¥Being photographed or filied performing these acts,
Wor :
Job-related activities will be performed in the following locations: in an apartment, & hotel, & “massage
parlor,” car, doorway, hallway, street, exsentive suite, fraternify house, convention, bar, public toilet,
pubtic park, alleyway, military base, on a stage, in z glass hooth. '
*Wages will be negotisted at each and every wansaction. Payment will be delivered when clieng
determines when and if services have been rendered zd his satisfaction,
*Corporate management fees rangs from 40-50% of wages; private manager reserves the right to
impound all monies eamed,
Benefits:
Benefits will be provided at the discretion of management.
NO RESPONSIILITY OR LEGAL REDRESS FOR THE FOLLOWING ON-THE JOR HAZARDS:
*Nonpaymem for services rendered:
*Jexuatly transmitted diseases or pregnancy;
*Injuries sustained through performance of services including but not limited to cuts, bruises,
lacerations, internat hemorhaging, broken bones, suffocation, mutilation, disfigurement,
dismemberment, and death, '
Note: Accusations of rape wil} be treated as a breach of contract by empiloyee,
Name of applican{:

Signature of manager on behalf of applicant;
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Elizabeth K. Doilard Professor of Law, Medicine, and Poychiatry, New York University
lofLaw, B.A., 1964, Antioch College; 1.D., 1968, New York University School of Law.
Many people helped me in this project. Marcia Neave, a principle architect and critic of the Aus-
Tlian system provided generous comments, large and small. The students of Martha Fineman's
Dinar on Feminist Jurispradence read an eartier draff and challenged me ot many points. The faculty
_ Hihe University of Akron and at the University of Hawail William Richardson School of Law pushed
- ®inprovacative ways. Akvon Dean and Professor Matina Coleman wisely wrged me to focus more on
Beaged girls. Professor Linda Kerber provided comunents on an early draft and pointed me to Beth
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%5 Martha Chamallas, Debra Rhode and David AL Richards offered insight.
Several magnificent NYU Law students helped with research and ideas: Jobn Marshall Bellwoar,
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E. Greenberg Faculty Reseatch Fund contributed financial support. Thanks to all
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This Article argues that: 1) criminal sanctions against people who of. weell the s
for sex for money should be repealed, 2) legal remedies and programs to - misic 0T 180
protect commercial sex workers from _violence, rape, disease, exploitation, zf_f Sam‘:;
coercion and abuse should be enhanced and 3) whether or not commercial § gl sex outsi
sex is prohibited by criminal law, government policy should promote de- . SeDavD A
cent working conditions for all workers and should not require people to m‘;‘v ?f:
engage in sex as a condition of subsistence. It further addresses how, asa - HUSTLERS, A
practical matter, people who provide commercial sex can best be protected afier PROSTIS
against exploitation, both physical and economic. This Article demon- ﬁm.i'm:‘
strates that decriminalization of sexual services is a necessary first step to- - P
ward creating more effective remedies against abuse, protecting vulnerable zﬁmm
» . . 1 uas |
women and building a more hurnane society. - ; ot o ot
Part T introduces the law and contested facts. Part II describes and ; ‘; S
critiques the analyses of other scholars who have grappled with the subject _ ms ;Zu‘;
of commercial sex, with a particular focus on debates among feminists. - AND SOCIAL
Pasrt 11l describes a variety of contemporary alternatives fo the criminl - 3 6 P
punishment of those who provide sex for money. Part IV argues that the ‘:‘?ﬁy ;Z
criminal justice system should do more to protect women who sell sex for | Commil.
money from violence, rape, abuse and exploitation. Part V discusses the X

exchange of sex for money as a form of work.
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«prostitution” is the word ordinarily used to describe the behaviors
sdressed in this Article.) This Article will avoid using the terms prostitute
a;?yostimtion, except when quoting from others or discussing criminal
msec!lﬁ0115<2 The word “prostitution” both describes and condemns. The
gimary meaning of the word has a sexual connotation, historicaily de-
wibing women who offer sexual services on an indiscriminate basis,
ether or ot for money,” and more recently, the offer of sex for money.
3ot 2 common secondary meaning of “prostitution” is any service to “an
aworthy cause.”* Because this Article explores whether the denunciation
s warranted; it seems better to avoid words that assume the conclusion.’®
suther, the term “prostitute” conflates work and identity ® Women who
<ll sex for money typically have other identities, that is, daughter, mother,
silete, musician, et cetera. But, as John F. Decker, author of the preemi-
wni study, Prostitution: Regulation and Control remnds us, “changing la-
wls by itself will have little effect; what is more sorely needed is a change
aatitude.”

1. WEBSTER'S NEW WORLD DICTIONARY 1080 (34 College ed. 1994} defines prostitee as: 1
ol the services of foneself or another) for purposes of sexval intercourse 2 to soll {oneself, one's
Tivic or moral integrity, etc.} for low or unworthy purposes.” Jd. An older definition of “prostimton”
“riers to women who for hire or without hire offer their bodies to indiscriminate intercourse with
" United States v, Bitty, 208 11.5, 393, 401 (1970). With the growing acceptance of noncommer-
?ﬂm outside of marriage, the focus of moral condemnation shified from promiscuity o comserce.
e DAVID AT, RICHARDS, SEX, DRUGS, DEATH, AND THE LaWw 94.95 (1982).

L Many commercial sex workers prefer the term “whore.” See Wendy McEloy, Prostiates,
Y0P Feminists and the Fronomic Associates of Whores, in PROSTITUTION: ON WHORES, |

. . AND JOHNS 333, 342 (Jumes Flias, Veronica HHas & Ve L. Bulloch eds,, 1598) [hewein-
t&:mmmox\t}. .
3 MORRIS PLOSCOWE, SEX AND THE LAW 226 (rev. ed. 1962), defines prostitution as “the in-
iz offer by a female of her body for the purpose of sexual intercourse or other lewdness.” /d,
_ 4 WEBSTER'S NEW WORLD DICTIONARY, stpra note 1, at 1080, See alse LOIS WINGERSON,
Termay SELECTION 149 {1998) (' Scientists are the ultimate prostitutes,” admitted French genet-

i
faﬂmes Cohen a few vears ago. "We have to go wherever we can to get the money we need to pat

T into effect.™),

_ > Similer issues arise in selation to the words used to describe children whose parents are not

ot one smother. “Tllesidmate children” was the common historic description. But the name

s substantive conclusion to a contested question, See HARRY D. KRAUSE, ILLEGTTIMACY! LAW

S:C&\Lmumr 82 (1971},

% Pecple in high status jobs, such as judges or artists, often are proud to conflate work and
' Pﬁ_ﬁpic in lower states jobs, such as sales clerks or housewives, often resist being defined

.%mzﬁr work., See Kenneth Karst, The Coming Crisis of Work in Constingtional Perspective, 52

REv. 523, 33 (1997).

OHN F, DECKER, PROSTITUTION: REGULATION AND CONTROL 455 {1979).
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1. INTRODUCTION j Tt
ganctio

The exchange of sexual services for money is the only form of con I pibiting
sensual adult sexual activity that is systematically subject to criming Sanc. money,
tions in the United States at the end of the twentieth century ® The Uniteg who of
States is unique among the nations of Western Burope and the Briyg, - ggainst
Commonwealth in imposing and enforcing criminal sanctions on people £ 199¢
who offer sexnal services for money.’ and pro

in New
B L —— 42

8. ‘The Amercan Law Institete does not define either adultery or fomication ag crime fn jy cHies T
Model Penal Code, observing that such laws are widely disobeved and rarely enforced. Ses Mooy, nined.
PENAL CODE § 213 note on adultery and fomication (1980).

Only a few U.S. states prohibit fornication. See MITCH BERNARD, ELLEN LEVINE, Stepumy many p
PRESSER & MARIANNE STECHICH, THE RIGHTS OF SINGLE PEOPLE 13 (1985). Several sutes hays held ¢ and ass
that fornication statutes are unconstitutional. See Purvis v, State, 377 So. 2d 674 (Fla, 1979 Stae v, of thest
Pilcher, 242 NJW.2d 348 (Jowa [1976); State v, Saunders, 381 A2d 333 (N1 1977). Where such 1awg wurs Wk
exist, they are mrely enforoed. See New, Fornicarion, Cohabitation and the Constintion, 77T Micy, L ] ¢ ‘
REV. 252, 210-11 (1978). ' . 1o offer

By the mid-1980s twenty states had repealed criminal sanctions against adubtery. See BERNamp in exch
ET AL., supra, at 21. In 1987, the New Hampshire House of Representatives voted 277.57 1o remove
adultery from its eriminal code after 2 man attempted to enforce it by filing a citizen's complaint againg Jol
his wife’s boss. Prior to this incident, the law had not been enforced for 60 years, even though fram .8, we
1679 to 1973 the cAminal code defined adultery as a serious offense punishable by whipping and dis. far MOT

play of the jetters “AD” on the upper garments. See New Hampshire Weighs End 1o Longtime Low o : .
Aduirery, NY. TIMES, Feb. 15, 1987, §1, a1 66. ¢ many a
In 1986 the Supreme Cowt, in a sharply divided decision, authorized states to impose criming

sanciions on sex between men or between women. See Bowers v. Fardwick, 478 U.S. 186 (1586, ks not iHeg
Nonetheless, 31 states do not prohibit consensual oral or anal sex; 13 states prohibit such acts batween Jody Frees
both different-sex and same-sex pariners; and six states prohibit such sex only between same-sex part- Feminists,
ners. See LAMBDA LECAL DEFENSE AND BDUCATION FUND, INC., SODOMY LAWS: STATE-BY-STATE 10,

STATUS REPORT 1 (July 8, 1998). “Direct criminal enforcement of these laws against private activity fion Contr

between consenting adults ks rare.” . at 2. In 1998 the Georgia Supremes Court held that the Georgiz 11
state constitution protected a right to privacy broader than that embodied in the U.S. Constimtion, ad Hunicipal
that the Georgia sodomy law violated the Georgia constitution to the extent that the statote criminatized 63 famale
the performance of private, unforced, non-comumercial acts of sexusl mtimacy between consenting the work o
adults. See Powsll v, State, 510 3 E.24 18, 25 {Ga. 1998}, sight cases
In Great Britain, the cousts have hald that the commen law prohibits consensual sado-masoehistic  ustomers.
activity. See Regina v. Brown, {1994} 1 App. Cas. 212 {(appeal taken from Eng), In the U5, prossoe- 12,
tions for consensual sado-masochistic activity are tare. See William N, Hskridge, Ir., The Many Foces  STaTETIC:
of Sexual Consent, 37 WM. & MaRY L. REV. 47, 50 (1995). Jowa v. Collier, 372 N.W.2d 303 (1985), crimes fell
rejected a defondant’s claim that consensual sado-masochistic action was immune from prosscution & 1 13 .
assault under a statutory provision exempting “voluntary participants in a sport, social or ofher activiiy.  REPORT |7
not in itself criminal” and not reasonably Ykely 10 couse serions physicel harm. 74, On the facs of the 4
case, the evidence of consent was weak. 15
9. See ABRATAM SION, PROSTITUTION AND THE LAW {1977). See also Elen Pillard, Rethinking ¢ in DANGER
Prostinution: A Case for Uniform Regulation, 1 NEV, PUB. APF. REV. 45, 45 (1991). Canada is perhaps ! 18,
closest to the United Swtes, Tn 1985 a govermment commtssion recommended decriminalization ol - small, bt
prostitution and related activities, as well as non-legal, social and econornie responses to the social ant L 0,000 U
economic inequality of women. See PORNOGRAPHY AND PROSTITUTION I CANADA: REPORT OF THE - PRosTRuT
SPECIAL COMMITTEE ON PORNOGRAPHY AND PROSTITUTION (1985) ("Fraiser Report™). While prost- H 17

tution was decriminalized, the other recommendations were ignored. “The fact thap prostitution per %
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The U.S. devotes substantial public resources to applying criminal
anctions to people who offer sex for money.'® Enforcement of laws pro-
whiting commercial sex typically targets the person who offers sex for
money, rather than those who promote such work or profit from if, or those
who offer money for sex.'! More particularly, the criminal law is enforced
sgainst street walkers, the poorest of the women who offer sex for money.
rm 1996, 99,000 people were arrested in the United States on prostitition
and prostitution-related charges, ™ and in 1994, 12,243 people were arrested
n New York state alone.'® In 1985, police in the nation’s sixteen largest
sties made as many arrests for prostitation as for all violent crimes com-
yired. And police in Boston, Cleveland and Houston arrested twice as
many people for prostitution as they did for all homicides, rapes, robberies
amd assanlts combined——and perpetrators evaded airest for ninety percent
of these violent crimes.’* In nearly all prostitution prosecutions arrest oc-
ars when a male undercover officer secks out women he thinks are willing
o offer sex for money. He either waits for them to offer to engage in sex
nexchange for money, or, more often, solicits thern himself 1

John Decker estimated that in 1874 between 230,000 and 350,000
U.3. women provided sex in exchange for money on a foil-time basis, and
far more did so on a part-time or occasional basis.’¢ Others estimate that as
many as 1,300,000 U.S. women do so.'” An extensive study that used a va-

et iHegal in Canada is a lroited reform when ull the activifies that make it possible are criminal.”
by Freeman, The Feminist Debate Over Prostitution Reform: Prostiies’ Rights Groups, Radical
Feminists, and the (e Jpossibility of Consent, 5 BERKELEY WOMEN'S L.J. 75, 81 (1989).
M0 See Julie Pearl, The Highest Paying Customers: Americd 's Citles and the Costs of Prostitu-
o Contrat, 38 HASTRNGS L.J. 769, 769-70 (1987T). ' T

I See Minouche Kandel, Whores in Courr: Judicial Processing of Prostitutes in the Boston
ffw:fcipal Court in 1990, 4 YALE 1.1. & PEMINISM 329, 333 (1992). During the period of the study
B3 fermate prostitutes were prosecuted, while only five men were arraigned for deriving support from
3_2 work of 4 prostitate, and only three for procuringfsoliciting cilents for a prostitute. Four of these
"t cases were dismissed and one was on appeal af the time of the study, See id. The prosecution of
Weriers and others whe benefit from the sale of sex for money Is disenssed fnfra Part HLC.

12, See BUREAU OF JUST, STaT., .8, DEPT Of JUST., SOURCEBOOK OF CRIMINAL JUSTICE
gz.mmﬁ‘ﬁ 1997, at 324 thl. 4.1. From 1987 to 1996, the numbers of arrests for prostitution and related
s felt from 85,588 1o 76,754, See id. at 403 hl 4.6, _

13, See NEw Vork STATE DIV, OF CRIM. JUST. SERVS., 1993 CRIME AND JUSTICE ANNUAL
XRORT 18 (19043, :

% See Poarl, supra note 10, 3t 169-70,

"Di\i See Priscilta Alexander, Bathhonses and Brothels: Symbolic Sites in Discourse and Practice,
GEROUS BEDSRLLOWS, POLICING PUBLIC SEX 229 {1996).
g See DECKER, supra note 7, at 12 13, Decker's estimate is based on intensive analysis of 2
g 2PPaTently typical, Midwestern city, and extrapolated. Others estimate that B8 rpany s
9 U3, women provide sex for money. See alse HELEN REYNOLDS, THE HCONOMICS OF
STHUTION § (1986).

See DIANE FRENCY, WORKING: MY LIFE AS A PROSTITUTE 149 (1938},
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riety of outreach methods to identify off-street commercial sex Workers ries.
Los Angeles found that 4,020 women in 1991 were involved in such " i the
in that city.'® : b
Another way to approach the question of the prevalence of refations #
that the parties regard as prostitution is by asking the customers, A 19, : pris
survey reported that 8.6% of men aged eighteen to fifty-nine had ever paq ' o
. paig ] ™
for sex, but in the twelve months of the study only 04% responded 1y : fact
they had done s0.'? Decker speculates that in the 1960s and 19705 g ; stre
number of young men who paid for(sex declined, as social mores becap, . o
more tolerant of extramarital sexuality, but that the number of older mep - H colt
seeking commercial sex may have increased during these decades®® I g, B
mid-1990s, Lisa B. Sanchez did the most extensive research on commercial ¢
sex workers in a mid-size city since Decker’s study in the 19705 Sa. falls 2
chez found dramatic increases in commercial sex during the period 19891, - eftﬁhﬂ ¢
19962 During a similar period, 1986 to 1995, Department of Justice data big er&,
show that the number of arrests for prostitution dropped by eighteen per. Irves,
cent, primarily because local police departments decided that arresting B
prostitutes served little useful purpose.” Justice Department figures show pff-stre
an increase in prostitution arrests from 1994 to 1996.3% In short, even While 1
though it is impossible to obtain precise data, explicitly commercial sexual . work w
relations and prosecutions for prostitution are common. corts 2
Tracy M. Clements summarizes a common way of conceptualizing the v
diversity of the experience of women who work in commercial sex: cant ™
A somewhat static class system, mirroring the economic and racial raraly
stratification of the larger society, divides prostitutes into several catego- -
25,
18, See Janet Lever & David E Kanouse, Using Quantitative Methods to Study the Hidden Grm;;;oj
World of Off-street Prostitution in Loy Angeles County, in PROSTITUTION supra note Z, at 396, 405, Of ] 27'
this 4,000 women, 1,825 were Asian, 1,750 were Hispanic trragrants, 320 were white, 50 wers Afti- e exlat
can-Amesican aad 35 were Hispanic non-immigrants. See id. . b somen f
19, See BOWARD O. LAUMANN, JOHN H. GaoNoN, ROBERT T. MICHABL & STUART MICHATS, ot such
Tot SOCIAL ORGANIZATION OF SEXUALITY 407, 435 {1994). A 1991 survey of males aged 2010 39  worked )
reported that 6.7% had at some time paid for sex. See Dantel H. Klepinger, Perceptions of AlDS Risk overwhe
and Severity and Their Association with Risk Related Behavior Ameng U.S. Men, 25 Fad. FLAN. s seon
PERSP. 74, 79 (1993). - - o e 15
20, See DECKER, supra note 7, at 18, c !
21, See Lisa B. Sanchez, Boundaries of Legitimacy: Sex, Violence, Cltizenship, and Conmmunity pleof 1y
in @ Local Sexual Econonty, 22 L. & 50C, INQUIRY 543 (1997). portion ¢
22, Inthe Nosthwestern city she studied, Sanchez found that between 1989 and 1996, the anmbe el couy
of 41l nude dance chubs increased from 10 to 100, as local tavems converted to strip clubs to compet e —
for business with the larger clubs. See Sanchez, supra note 21, at 536. 1 28 '
93, See Julic Ball, Women of Stréets Scomed, Hardened Prostittes Scared by Asheville Death, sl se;éz
ASHEVILLE CITIZEN-TIMES (N.C.), Aug. 17, 1997, at AL 2.
24, See BURBAU OF JUST, STAT,, supra note 12. : - txistenc
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ries, Streetwalkers-~those who openly solicit on the street-represent
the Jowest, most marginalized class of prostitutes, They are most likely
ko be controlled by pimps, and to be subjected to violence in their work,

Although streetwalkers are the most visible and fanuliar, they com-
prise only ten 10 twenty percent of all prostitutes. However, streetwalk-
ers account for eighty-five to ninety percent of all prostitution arrests.
This disparity in arrests has added significance when coupled with the
fact that poor women and women of color are over represented among
streatwalkers. Thus, fifty-five percent of all women amrested for prosti-

ttlon, and eighty-five percent of those sentenced to jail, are women of
25 :
color.

The largest group of prostitutes, high-class “call girls” or “escorts,”
falls at the other end of the'social and economic spectum. These wornen
ofien come from more privileged backgrounds, They typically have a
tigher level of education, exercise a larger degree of control over their
tives, and earn substantially more for their services than do streetwalkers.

Between these two classes lies a group of women who work in various
dfstreet settings, including massage parlors, brothels, hotels and bars.
Whils these women earn more and are less visible than streewalkers, they

Wk with less discretion and realize fewer profits than do call girls and es-
mris?ﬁ

Virtually all of the purchasers of commercial sex are men.?’ Signifi-
7 numbers of men provide commercial sex to other men®® Men are
Rely prosecuted for prostitution.?® This Article focuses on the most com-

i,

5, Tracy M. Clements, Prostitution and the American Health Care System: Denying Access 1o a
of Women in Need, 11 BERKELEY WOMEN'S L.J, 49, 52.53 {19596).
Seeid :
. Ses DECKER, supra note 7, a8 210, An inedepth study of male prostitution in England, which
amines prostimtion in other countries, found no evidence of men who provide sexual services to
Tt for money, See DONALD J. WEST, MALE PROSTITUTION at ix, xvi {1993}, West acknowledges
%ch practices might exist, but he did not find It in the popuiation be stmdied. A woman who has
% fﬂf_ 21 years as 2 domvinatrix, with hundreds, perhaps theusands, of clients, reports that the
belming tmajority of clients ase men, a few ate men who also bring women with them, and only
%"‘fm Women seeking her services on their own. See Paul Theroux, Nurse Wolf, NEW YORKER,
1, 1998, at 32. Marcia Neave, an Australian law professor and anthor of the major report on
121 sex in that country, see infra Part IIL A, reports that in extensive interviews she met "a cou-
%‘mn Who did provide sexual services to women for money but these were only a very small pro-
ey ": ‘hﬁ whole, However quite 2 numbes of men claimed to provide sexual services to heterosexs
%:? 8" Latter from Professor Marcia Neave, Faculty of Law, Monash University, Australia to
Uuly 28, 1999y Thersinafter Neave Latter] {on file with author).
qm:mweﬂi_ feports a structure of the male prostitution enterprise sirnilar to that of the women who
o S8IVices @ men deseribed in note 27, supra. See WEST, supra note 27,
Jee DecreR, supra note 7, at 213; WEST, supra note 27, at 328-30, West observes that the
of trimingg restrictions, even if unenforced, has adverse consequences. See id. at 350,
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on form of commercial sex, that is, the sexual services that wome

vide to men. A pro.

Fvery state in the United States defines the actions of a person wy,
fers or provides sex for money as a crime.®® Bvery state also makeso -
crime to knowingly, with the expectation of monetary or material gaiy e
courage or compel a person o cell sex for money.”! Every state algg ,n’am
it a crme to receive “something of value, not for legal COHSide;aﬁa
knpowing that it was earned through an act of prosl;itzxtiozz."32 Most Sial;
also impose criminal sanctions on the owners of property where commer
cial sex takes place, and on people who reside in such places® Ing f&; 1
states, the starus of being a prostitute is a crime®® Some states make ité |

: oy 35 ogt
crime to buy sex. e
11 THE CRITIQUE AND DEFENSE OF THE CRIMINAL -
PROMIBITION OF COMMERCIAL SEX o
This Part first considers arguments against criminalization of com g:;
mercial sex from the perspective of moral philosophy, efficiency and eco. o
nommics, and discusses debates among fernintsts. It then presents the arge- e
ments in suppoit of the criminalization of commercial sex. It concludes
with a focused discussion of public health concerns, with a particular em ec
phasis on HIV, and some speculation on the impact of decriminalizationon  § of
the incidence of commercial sex. : $i¢

A. CRITIQUES OF CRIMINALIZATION

Classic liberal moral philosophers have long opposed criminalization
of commercial sex.3® David AJ. Richards articulates the argurent based
on the moral foundations of the concepts of individual rights and liberties:

To think of persons as possessiﬁg human rights is to commit oneself
to two crucial normative assumpHons: first, that persons have the capac-

30, See DECKER, supra nots 7, at 8L In Nevada, crminat prohibition is the general rule, bt
somme localities are authorized o allow Such sales under defined circumstances. See discussion,
Part HLB. :

31, Seeinfre Part H1.D.

32, DECKER, supra noie 7, at 84, See infra Part 11D,

33, See DECKER, supranote 7, ot 84, .

34, Seeid at8Z, 83

35, See infra Part JILC.

36,  See David AJ. Richards, Commercial Sex and the Rights of the Persor A Moral Argumest
for the Decriminalization of Prostitution, 177 U, Pa. L. REv. 1195 (1979). See also RICHARDS, sugfﬂ
sote 1 at §4-156. Others have made similar arguments. Ses, ¢.g, Lars Encsson, Charges Againsi
Prostitution: An Atlempt at ¢ Philosephical Assessment, 50 ETHICS 335 (1980}




.

73:523 2000] COMMERCIAL SEX 531
n pro- ity to be autonomous, and ;secm:d,_ _th.at persons are entitled, as persons, to
equal concern and respect in exercising that capacity. . . .

[Alutonomy gives to persons the capacity to call their lives their own.
ho.otl The development of these capacities for separation and individuation is,
“Sta from the earliest life of the infant, the central developmental task of be-

4, en- corning a person. . ..

ma.kes ' . .. Because autonomy is so fundamental to the concept of what it is to

ration, be a person and because all are equal in their possession of it, all persons

. States are entitled to equal concem and respect, as persons.”’

Tmer-

afew | Richards’ vision of individual liberty is forcefully defended. He rec-

ke ita ognizes that realization of individual liberty demands state control of anti-
seial behavior. But, he argues, careful analysis does not suppost the as-
sumption that the exchange of sex for money is anti-social. The notion that
sex must be confined to procreation has been widely rejected®® He takes
o the anti-commodification arguments presented by Marx and Freud, and
more recently by Margaret Radin® Commercial sex, he argues, is not the

, cotn sale of a body or a body part, but rather the provision of a personal serv-

d eco- e 40

T arge- . .

cTudes Criminal punishment of commercial sex has also been challenged by

\¢ em- economists. In 1968 Herbert Packer offered an efficiency based evalnation

jonon of criminal prohibitions against commercial sex that has since become clas-
sic:

There seems little reason 1o believe that the incidence of prostifution

has been seriously reduced by criminal law enforcement .. . .
zation v ' '
hased - _ The side effects on law enforcement are unfortunate, Police corrup-
Hies: tion is closely associated with this kind of vice control. . ..
JF ] An equally disgusting kind of enforcement practice is the use of the
o- police or police-employed decoy to detect solicitation. . . .
rule. bt What does society gain from this kind of law enforcement activity? if .
on, iffe the effort is to stamp out prostitution, it is plainly doomed to failure. If it

18 10 eradicate or curb the spread of venereal disease, that too is illu-

Sory . ... To put it crudely, but accurately, the law is perverted .. ..

— :
3. Richards, supre note 36, at 1224-25. ;

\roument B Seeid at1240.
);: suprd’ 8. See infra notes 59-21 and accompanyiag text
- Agoinst 0 e Richards, supra note 36, at 1237-38.
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It seems that prc‘)stitutian, iikei obscenity, and like other sexual of that &y
fenses, should be viewed as a nuisance offense whose gravamen is neg COTRITE
the act itself, or even the accompanymg commercial transaction, by O
rather its status as a public indecency.® -
p ¥ victims
Over the years, many otilc;r economists and law and economics Scholarg W
have articulated this view. subject
In the past quarter century, ferninists have been the most influentiy that 92%
voices in debates about commercial sex, Peminist analysis and action hay, - workég
had a dramnatic impact on common cultural understandings, the law and gq. rapeé{}
cial life. Two issues are central to feminist theory and action: work ang age.

) sexuality®® The legal and social treatment of the exchange of sex for gbout v
money lies squarely at the intersection of core feminist concerns with work cers rasg
and sexuality. Ferminists are divided on factual guestions about the situa. doing.™
tion of women who trade sex for money, and on matters of vision and women
principle. Despite these disagreements, all feminists agree on three points,

First, they condemn the current legal policy enforcmg criminal sanctiong prostitatio
against women who offer sex in exchange for money ** Second, they agree f;"zf‘:
frotn prost
41.  HERBERT L. PACKER, THE LIMITS OF THE CRIMINAL SANCTION 328-31 (1968} § sexzal aby
42, See NORVAL MORRES & GORDON HAWKINS, THE HONEST POLITICIAN'S GUERE 710 CRiME MiCRT. G
CONTROL 2-6 (1976); RICHARD POSNER, BCONOMIC ANALYSIS OF 1AW 440 (4th ed. 1992); Sanford 8, 43,
Kadish, The Crisis of Overcriminalization, 374 ANNALS OF THE AM. ACAD, POL. & SOC. S¢1. 157 46,
{1967); Bric Rasmusen, OF Sex and Drugs, and Rock ‘n Roll: Does Law and Economics Support Social 42
Regulation?, 21 FIARV. I.L. & PUB. POL'Y 71 (1997). See aiso Kenneth Shuster, On the “Oldest Pro- that §29 |
fession™: A Proposal in Faver of Legalized bu: Regulaed Prostitution, 5 U, FLA. 1L, & PUB. POL'Y ] while wor
(1992} Imce, and
43, Simone de Beauvoir's influential 1953 book, The Second Sex, described the erofic as an s 48
pect of human liberty and insisted that sexual self-determination constittes a fundamental pat of Canght So
wornen's liberation. SIMONE DE BEAUVOTR, THE SECOND SEX 567-68 (F. Parshley tans, & ed., 1968), carefully ¢
By contrast, Betty Friedan contended that issues of sexuality were distractions from the core problems women wh
of meardngful work and political power, See BETTY PRIEDAN, THE FEMININE MYSTIQUE 76-79 (1963). W 48
44, See, e.g., DERORAN L. RHODE, JUSTICE AND GENDER 400 .78 (1989) (citing Nationsl Omg. ﬁmﬁs
for Women, 1973 Conforence Resolutions, reprinted in CALEORNIA NOW, WORKING PaPeR oN S.’S 2 ed
PROSTITUTION 16-17 (Fuly 1983, unpublished)). In addidon, the American Civil Liberdes Union, some rm? :
sections of the American Bar Association, and the National Council on Crime and Delinquency ol o :Z iy &
pose imposing eriminal sanctions on people who offer sex for money. VALERIE JENNESS, MARKINGIT 3. P Femin
WORK: THE PROSTITUTES® RIGHTS MOVEMENT IN PERSPECTIVE 32 (1993). For the views of leading _ {19?;;“- Or
feminists Catharine McKinnon, Margarst Radin, and Martha Charnatlas, see infra text accompanying 5? "
notes 64-88. Lo
BLIZABETH ANDERSON, VALUE IN ETHICS AND BCONOMICS (1993) comes close to defending o 52. 1
criminalization of commercial sex on grounds that it demeans wornen and involves a damsging oo BEI?HS‘ St
modification and market alienation of women’s sexual capacity. But she concludes that her arguments 508 "*g‘ 38
“establish the legitimacy of 2 state interest in prohibiting prostitation, but not a conclusive case for p- (‘mt"m ifh(
hibition,” given the paucity of opportunities for working women. Jd. at 150-58, Kathleen Bany ink- i;ave 1j3 i
tially defended criminal prosecution of women who sell sex, but subsequendy repudiated that view, S;ﬁei(
calfing instead for prosecution of buyers, See KATHLEEN BARRY, THE PROSTITUTION OF SEXUALITY -
29% (1995). The National Coalition Against Sexual Assauk (NCASA) called for decriminalization of
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gat authentic consent is-the sine qua non of legitimate sex, whether in
commercial or non-commercial form.*> Third, all ferninists recognize that
commercial sex workers are subject to economic coercion and are often
Jictims of viclence, and that too little is done o address these problems ¢

Women who provide commercial sex, particularly strectwalkers, are
subject to violence.¥” Many studies of women who work the street report
hat eighty percent have been physically assaulted during the course of their
work® Women who provide cormmercial sex are often the victims of
ragef” They are murdered, perhaps at a rate forty times the national aver-
age? Police systematically ignore commercial sex workers’ complaints
shout violence and fail to investigate even murder> Indeed, police offi-
cers rape and beat sex workers, and are rarely prosecuted for their wrong-
doing.¥* Customers, pimps, police and other men inflict these harms on
women.>

postitution in 1981, In 1990, the group rescinded sepport for decriminafization and resolved to “en~
derse: sholifion of all laws penalizing women and children in prostitution used as sexual commodities,
andorse enhanced penalties for trafficking, procuring, pimping, petronizing, promoting and profiting
fom prostisation, consistent with criminal sanctions for other forms of sexual assault, including child
wrual abuse.” Margaret A, Baldwin, Strategies of Connection: Progiitution and Feminist Politics, |
WICH ] GENDER & L. 65, 68 {1993). _

45, See notes 291, 298 and accommpanying XL,

46, SeeinfraParts V&V,

1. See Clements, supra note 26, at 58. A study of 130 street prostitutes in San Francisco found
10t 8% had been physically assaulted, 83% had been shreatened with & weapon, 68% had been raped
while working as prostitutes, and 84% teported curent of past homelessaess. See Prostitution, Vie-
lence, and Posttraumatic Stress Disorder, 27 WOMEN & HEaLTH 37, 37 (1998).

8 See Cadla Magisned, School for Johns: $500 Buys Clean Slute and Education for Men
Caughs Soliciting Sex, S.F. EXAMINER, Apr. 16, 1995, at C1. See also Sanchez, supra noie 21, fora
arfily documented stady demonstrating that violence is pervasive in the lives of afl categories of
women who self sex for money.

49, See Priscilla Alexander, Prostituiion: A Difficult Issue for Feminlsts, in SEX WORK:
WRITINGS By WOoMEN IN THE SEX INDUSTRY 184, 201 (Frédérique Delacoste & Priscilla Alexander
¥, 24 ed. 1987).

$6. A 1985 Canadian govermment report concluded that women and girls in prostitution suifer a
Gorialily rate 40 times the national average. See Margaret A. Baldwin, Split at the Root: Prostinusion

94 Feminist Discourses of Law Reform, 5 YALE 1L, & PEMINISM 44, £7-90 (1992) {citing SPECIAL

ug;‘:;} ON PORNOGRAPHY AMD PROSTITUTION, PORNOGRAPHY & PROSTITUTION I CANADA 330
3L Sec Sanchez, supra note 21, at 555, 338,
- 32, In one study, as many as 41% of the prostitutes surveyed seporied being assaulied by police
1S, See Mirni Sitbert & Ayala Pines, Occupational Hazards of Street Prostitutes, 8 CRIM, JUsT. &
Y. 387 (1981); Nancy Erbe, Prostitutes: Victims of Men's Exploitation and Abuse, 2 L. & INEQ.
o §18 (1984). See also ARLENE CARMEN & HOWARD MOODY, WORKING WOMEN 189 (1985)
W“E that prostitates “may be raped, beaten, and molested by other people—even the police-—and
fittle recourse because of her ‘label”™).
3. Seq Erbe, supra note 52, at 609,
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Still there are substantial disagreements among ferminists. As a mayge, somic 3
of principle, some ferinists see commercial seX as inconsistent with 5 y;, er €60
sion of a just society and inherently damaging to women, while others See i ggainst
commercial sex as a legitimate choice for some women in some Circum. i choice.
stances. Feminists also disagree about facts. “[Wie know very little about campal;
the reality of the lives of prostitutes. Whether prostitutes are more often prostitu
sexual slaves than lberated women is not just a matter of perceptjon, Bt sumber
depends on the facts of their daily existence.”™ In the absence of harg grced b
data, people rely on personal stories that carry divergent messages.™ Ty, Di
experience of people who trade sex for money is diverse and highly cop. enge th
tested.* Izti?ms
i .
For example, feminists who believe that comrnercial sex is never a Jo. for exa
gitimate choice assert that “fourteen is the average age of a woman’s entry peyond
into prostitution.”®” The evidence offered does not support this claim; most My
wormen begin such work as adults.™® Some feminists look at these “facs” - al relz;
and conclude that no woman could ever authentically consent to engage in Hmvéd
commercial sex, unless coerced by male supremacy® or desperate sco- gem th:
difficuls

54,  Martha Chamallas, Consent, Equality, and the Legal Control of Sexual Conduce, 61 5. Car, RANCE. .

L. REV. 777, 828 {1988},
35, An influential movement in Jegal scholarship relies on personal narrative to convey a richer If
. concepts than can be captured in statistics or rules. See Harlon L. Dalton, Storyrelling on fis Own sex 1§ €
Terms, in LAW'S Srores 57 (Peter Brooks & Paul Gerwintz eds., 1996). But, there are many stories,
with different messages. The process of evaluating their typicality and power is complex. See Danjel aS9EILS -
A, Farber & Suzanna Shemry, Velling Stories Out of School: An Exsay on Legal Narratives, 45 STAN. L,
Rev. 807 (1993) {expressing a skeptical view of the power of stosies).

56.  Ses RHODE, supra note 44, at 258-59; Chamallas, supra note 54, wmg,g{ Wwe
57,  Cathaiine A, MacKinnon, Prostitution and Civil Rights, T MICH. J. GENDER & L. 13 n60 there woul
{1993). She provides no support for this factual assertion. Sirndlarly, Meal Kumar Katyal asserts “[ihe Jumes, Spe
average age of beginning prostitates is fourteen years.” Nedl Kumar Ratyal, Men Who Own Women: & 5, }9»?'9) t
. Thirteenth Admendment Critigue of Forced Frostimution, 103 YALE JL. & FEMINISM 791, 794 (1593} tance of ec
He cites a brief by Margaret A, Baldwin. However, Baldwin, in a thoughtful article on the issue, does by fermale
not make this claim. See Margaret A, Baldwin, Pormography and the Traffic in Women: Brigf on Be- ing womer
half of Trudge Able-Peterson, et ok, Amici Curiae in Suppor: of Defendant and Intervenor-Defendants, be::a‘zge Wi
Village Brooks v, City of Bellingham, 1 YALELL. & FEMINISM 111, 123 (1989). PROFESSIO
58, See supra note 12 and accompanying text. For example, FBI statistics for 1996 show that 6]
48,591 women were nrrested for prostiltion and related offences, Of those, only 71 were under age 15, 62‘ '
and only 507 were between the ages of 15-18, Teenagers represent 2 minuscule proportion of women Your éﬁd :
arrested for prostitution. Perhaps tesn prostituies are better able to avoid arest than their adult counter- 2 Wit
parts, buf this seems unlikely, : ) whom wer
59, WHISPER {Women Hurt in Systems of Prostitution Engapged in Revoll), a grass roots o e United
ganization of former prostifutes, asserts that “Iplrostitution is founded on enforced sexual abuse under P chimed my
a systerm of male supremacy that is itself built along a continuum of coerclon . ... We, the WOmER of ] 63,
WHISPER, reject the lie that women freely choose prostitution,” JENNESS, supra note 44, at 77 {guat- : 64
ing Sarsh Wynter, editor of the WHISPER newsletier), For a good description of WHISPER, see Holly 65-'
B, Fechner, Three Stories of Prostitution in the West: Prostindtes' Groups, Law and Feminist "Truth” Al pro s.tita

4 Corind. I GENDER & 1. 26, 47-53 (1994),
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qomic need 8% Others, while recognizing the compelling necessity for bet-
r economic opportunities for women, and more effective protection
sgainst violence,%! assert that commercial sex is sometimes an authentic
doice, COYOTE, “the most visible organization in the contemporary
ampaign for prostitutes’ rights,”® asserts that “most women who work as
prostifutes have made & conscious decision to do so, having looked at a
amber of work alternatives. . .. [Olnly 15 percent of prostitutes are co-

aeed by third parties.”®

Disputes among ferninists go beyond the facts. Some feminists chal-
enge the legitimacy of commercial sex within a larger vision of sexual re-
wions. Catharine A. MacKinnon, Margaret Radin and Martha Chamalias,
for example, reject the legitimacy of commercial sex for reasons that go
beyond the facts of particular cases.

MacKinnon asserts that, in present conditions, consensual heterosex-
wl relations are inherently oppressive to women: “{TThe wrong of rape has
poved so difficult to define because the unquestionable starting point has
been that rape is defined as distinct from intercourse, while for women it i
dfficult to distinguish the two under the conditions of male domi-
nance, ,, "% .

If all heterosexual intercourse is oppressive fo women, commercial
wx is obviously problematic. In relation to commercial sex, MacKinnon
ssents that all commercial sex is forced, and hence per se illegitimate.%

L

80, The English Collective of Prostitutes assents that poverty and lack of economic alternatives
wmpel women to sell sex for mongy. “We want to make it clear that if there were no poor women,
1 would not be one woman on the game, not one.” Fechner, supra note 55, at 42 (quoting Selma
Y, Speech Before the House of Commons on Behalf of the English Collective of Prostitutes {Mar.
f‘ 1979) (the “gamme™ is British slang for working in prostitution)). Bernard Shaw captured the impor-
e of seonomic mottvation in his preface to Mrs. Werren's Profession. “{Plrostitution s caused, not
?Yfma}e depravity and male Hicentiousness, but simply by underpaying, undervaluing, and overwork-
Twomen . . .. [f on the large scalie we get what we call vice instead of what we call virtue it is simply

we are paying mote for i.” BERNARD SHAW, Prefoce o BERNARD SHaw, MRS, WARREN'S
MOFESSION, i1 PLAYS UNPLEASANT 181 (Penguin Books ed, 1961) (1898).
6L See infra Part TV,
82 Jnel Best, Foreword to JENNESS, supra note 44, at xili. COYOTE {(an acrenym for Call Off
% Old Tired Ethics) was launched os a grass roots organization on Mother's Day 1973, See id at
Within a year of its formation, COYOTE claimed a membership of over 1,000, fen percent of

T weie currently sex workers. See id. a1 45. Similar crganizations were created in many cities in

United States and Furope. See id. ut 3. Jenmess canfions that it is impossible to know whether

ed membership figures ate accurate, Ses id. at 43,

8. 1d acey.

. CATHARINE A. MACKINNON, TOWARD A FEMINIST THEORY OF THE STATE 173 (1988).
5. “IPlrostiration is not something a woman, absent force, would choose to do. . . . [Mjost if not
Mostitation is ringed with force in the most conventional sense, from incest to kidnapping to forced
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MecKinnon dismisses the reported experience of many women who prq, _ uniqu
vide sex for money. She argues: | corm
""To be a prostitute is to be a legal nonperson in the ways that marter, gervic
What for Blackstone and others was the legal nonpersonhood of wives, is AUes -
extended for prostitutes from one man to all men as a class. Anyone can hood
do anything to you and nothing legal will be done abous it. E:;;‘i
MacKinnon is correct in asserting that commercial sex workers apg sentt
often denied effective legal response to acts of violence, rape, coercion ang Th
fraud, 5" But, the failure to provide effective legal remedies for abuses i may |
not inherent in either commercial sex or marriage. Nonetheless, MacKip. _
non opposes laws that impose criminal sanctions on women who offer gex ) Whi

for money % : - bies and
. ) persuasiv

Professor Margaret Jane Radin addresses the large question of whether it poses T

there are or should be some things in the human experience which are “oyt. cex.76 St
side the market place but not outside the realm of social intercourse

. . : SyStemic

She challenges the economics paradigm that assumes that everything that pody par

people value is (or should be) ownable and salable,’® observing that many health cz

important interests are cormonly regarded as inalienable in market trans- cales are

actions; for example, voting rights and duties to serve in the military or on establish

a jury.”! Radin argues that the assumption of total commodification cheap- . potoriou

ens human experience.”

Like all feminists, Radin opposes criminalization of commercial sex,”® 4. F

. . N g

On the other hand, she expresses deep discomfort with it. 753

. . . . . . : hurpan ofgE

if the social regime permits buying and selling of sexuallity,] . . . thereby "6,

treating [it] as [a] fungible market commoditly} given the . . . capitalistic Markets an

understanding of monetary exchange, there is a threat to the personbood gang-—heat

of women, who are the “owners” of these “commodities.” The threat to giving ther

. e a . . R away and ¢

personhood from commodification arises because egsential attributes are canses Jony

treated as severable fungible objects, and this denjes the integrity and Hnsriar, Be

Donors: O

, - . ence begat

drugging to assault to criminal faw.” MacKinnon, supra note 57, at 25-27. She also acknowledges that poses subs

“Sex-hased poverty, both prier to and during prostitution, enforces it” Id. at 26. SBAES. An
66.  MacKinnon, supra note 87, at 13 {emphasis added), .”,'

67, Seeinfra PartIV, . i oses. c.om

68.  See MacKinnon, supre note 57, at 20, fo ohibis

69. Margaret Jans Radin, Marker-Inalienability, 100 HARY. L. REV. 1849, 1853 (1987) [hetein- gafy NI

after Radin (1987)%. See also Margaret Jane Radin, The Pragmatist and the Feminist, 63 8. CaL. L. p&sar*:; t(; b

REV. 1699 (1991) [hercinafrer Radin (1991} MARGARETY JANE RADIN, CONTESTED COMMODITES: . 5t 97-1

THE TROUELE WITH TRADE IN SEX, CHILDREN, BODY PARTS, AND OTHER THINGS (1996).
T See RICHARD POSNER, ECONOMIC ANALYSIS OF LAW 34 fdth od. 1992}
1. See RADIN, supra note 69, at 18-29. See afso Radin (1987, supra note 69, at 1909-14,
72, See Radin £1987), supra note 65, at I5Y2,
73, See RADIN, supra note 69, at 132,
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gniqueness of the self. Rut if the social regime prohibits this kind of
commmodification, it denies women the choice to market their sexual . ..
services, and given the current feminization of poverty and lack of ave-
aues for free choice for women, this also poses a threat to the person
nood of women. The threat from enforced noncommodification arises
pecause narrowing women's choices is a threat 10 liberation, and because
their choices to market sexual . . . services, even if nonideal, may repre-
sent the best alternatives available to those who woutld choose them.
Thus the double bind: both commodification and nencommedification -

may be harmful.” '

While Radin’s arguments against the market commodification of ba-
sies and body parts are powerful,” her criticism of cominercial sex is less
sersuasive. First, the sale of body parts is prohibited by law only nsofar as
i poses much greater material physical danger to the seller than the sale of
«x’6 Second, the transfers of both body parts and babies are subjected to
gstemic legal and professional control. The risks of a black market in
body parts are shim because the buyer must use a regulated professional and
health care facility to get the part installed. Similarly, even though baby
sales are routinely arranged in the grey market, parental rights can only be
sstablished in court,”? By contrast, prohibitions against commercial sex are
notoriously difficult to enforce.

74, Radin (1991}, supra note 69, at 1699-1700.

75, See Radin {1987}, supra note 69, at 1925-33 (baby selling and surrogacy) & 1833 {sales of
Burian organs).

76, 'The U.8. now permits the sale of blood, semen, ova, hair and fssve., See Cerald Dworkin,
Markats and Morals: The Case for Organ Sales, 60 MOUNT SWal I. MED. 66, 66 (1993). Orther o
fans—hearts, livers, of fangs—are essential to life and U.S. law prohibits people from selling them of
giving them away. Because humans have two kidneys and two comeas, a person could seli or give ong
#vay and cantinae to live. For most people, donating a kidney is a positive experience, but for some it
samies long tersn distress. Se¢ Eric M. Johnson, 1. Kyle Anderson, Cheryl Jacobs, Gina Suh, Abhinay
Homar, Benjamin £, Suhr, Stephen R. Kerr & Arthur J. Matas, Long-Term Follow-Up of Living Kidney
Bonors: Qualiry of Life After Donation, 67 TRANSPLANTATION TE, 717 (1999}, In 1999 medical sei-
eee began to develop the ability to transfer half of a Hiver. The procedure requirs major surgery and
Bss substaried risks to the donor. Sez Denise Grady, Live Donors Revolutionize Liver Care. N.Y.

5, Aug. 2, 1999, at AL _

. Sew MARTHA A. FIELD, SURROGATE MOTRERHOOD $4-96 (1988). Like Radin, Field op-
Boses commodification of childbinth, Indeed she seems more willing than Radin to use the criminal law
 prohibit commodification. See id. at 10 (*1 would not oppose federal Jegislation prohibiting surre-
5.7, But protection of the individual mother is al the heart of Fleld's concern, whereas Radin ap-
Eﬁ;b& mote concerned with the effects on people who are not directly involved in selling sex. Ses

-#YT-109,
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It is not obvious that in commercial sex “essential attributes are treateq
as severable fungible objects, and this denies the integrity and uniquene
of the self.”7® As Professor Martha Nussbaum observes: *

All of us, with the exception of the independently wealthy and the up.

employed, take money for the use of our body. Professors, factory

workers, lawyers, opera singers, prostitutes, doctors, legislators—we ajj

do things with parts of our bodies for which we receive a wage in retum,

Some people get good wages, and some do not; some have a relatively

high degree of control over their working conditions, and some have lit.

tle control; some have many employment options, and some have very

few. And some are socially stigmatized, and some e not.”®

Radin’s intuition that sex, as opposed to the physical and intellectu)
Tabor that are the bread and butter of the world of work, is more “an essen.
tial atrribute that defines individual integrity and uniqueness” than mental
capacity or physical labor seems right. Part V, infra, embraces Radin’s
claim that sex is different in arguing that people should never be compelled
to engage in sexual relations, even in a culture that otherwise requires peo-
ple to work, But, the question why sex is different frorn other forms of Ia-
bor is difficult.

Radin argues that legitimization of commercial sex might have a
“domino effect” that would “unleash market forces onto the shaping of our
discourse regarding sexuality and hence onto owr very conception of sexu-
ality and our sexual feelings.”® Thus she urges that, if sale is legalized,
advertising should be banned to avoid “extensive permeation of our dis-
course by commodification-talk [that] would alter sexuality it a way that
we are unwilling to countenance.”®! Images and reality of degradation of
women, viclence, and exploitative sexuality are pervasive in U.S. culture.
But it is difficult to see commercial sex as the main culprit. Despite the
fact that the U.S. is expensively committed to the prosecution of commer-
cial sex,5? the commeodified discourse that Radin fears is pervasive in the
magazines at the supermarket check-out line, on commercial atrlines, in
network television, and, in more explicit forms, on cable TV, the Interpet

78,  Radin (1991}, supra note 69, at 169%-17100.

79, Martha C. Nussbaum, “Whether from Reason or Prejudice”: Taking Maney for Bodily Serv-
fees, 27 1 LEGAL STUD, 693, 60384 (1998}

80, RaDim, supra note 69, at 132-33,

81. Radin (1987}, supra note 69, st 1925, She says, “If sex wese openly cornrnodified ..., I8
commodification would be reflected in everyone’s discourse about sex, and in particular about women's
gsexuality. New terms would emerge for partieular gradations of sexual roarket value” RADIN, syt
note 69, at 133,

82,  See supra note 10 and accompanying Xt
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ond at newsstands. Indeed these pedestrian forms of sexual commodifica-
jon may be more pernicious than commercial sex simply because they are
o ordinary. It is not clear that legalization of commercial sex would lead
ip an increase in sex commodification talk, even if advertising were not
panned. ¥

Assurmning that Radin is correct that it would be disturbing and socially
eercive if cornrnercial sex were offered more openly and pervasively,
ime, place, and manner restrictions would provide a more focused way of
sddressing these problems. Further, the “domino effect” argument implic-
ily suggests that the exploitation of mostly poor women that results from
the criminalization of commercial sex is counter-balanced by benefits to
people whose sexual and economic lives are closer to the visionary ideal
she articulates.*

Professor Martha Chamallas raises concems about the legalization of
tommercial sex from a perspective that is similar to Radin’s. It is premised
on visionary feminist moral concepts about sexual relations in a good life
ad a good society. Chamallas argues:

[Mloral sex is coming to be identified with sexual conduct in which

both parties have as their objective only sexual pleasure or emotional in~

timacy, whether or not tied o procrestion. Good sex, n the egalitarian

view, is noninstrumental condoct. Sex used for more external purposes,

such as financial gain, prestige, or power, is regarded as exploHative and

8. Today, even though commercial sex is illegal, it is extensively advertised through a range of
a&zbﬁcarions catering to people with diffsrent interssts. See, e, Theroux, supre nowe 27. The indi-
viltalized, personal nature of the service suggests that this pattern would continue and that billboards
wt 4ds on prime ime television would be highly unlikely. On the other hand, some products that are
¥ legal are not advertised in mainstrearn medin. For example, the media and indusiry have agreed to
b5 ads for hard liquor from television. See Sylvia A. Law, Addiction, Awtonomy, and Advertising, T7
|015t&_1,. REV. 909, 921 {1992). For another example, television and most magazines do not aceept ad-
*Hising for condoms, even though they are legal, and the absence of open talk sbout contraception
B2y contribute 1o the high 118, rates of unintended pregnancy and sexually transmitted diseases, espe-
E‘aﬂﬁf ariong young people. See Jeanmie L Rosoff, Mor Just Teenagers, 20 FaM. PLAN. PERSP. 52, 52 -
U988} (stating that use of condoms is more common in countries in which they are advertised tn main-
TR media). :

8. Margaret Baldwin offers a sharp critique of Radin’s analysis: :

In [Radin's] view, wotnen in prostitution thus confront a profound double-bind, for they are

placeq at serious risk by engaging in prostimtion, while materially powerless to leave it. She

“gues that neither “pro-commodification” legal philosophies, nor “anti-commodification”

POslons adequately address this diffieuity. The former ignore the violence; the latter, the

higad, Ultimately, however, Professor Radin counsels us to ignore both, so long as the “cul-

e j:hs;ourse" of the problem of sexual commodification remains confined to prostitution,

Unciuding that ideology is unlikely to “wickle up” over #s present discursive sea wakl and
Cntagiously threaten the comfort of other women, Professor Radin leaves prostitutes {o fond
o t they can, with all sympathy and good wishes for the futare,
Wit supra note 50, at 59-60.
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immoral, regardless of whether the parties have exchanged voluntarily i
the encounter.®”

Chamallas thus argues that any exchange of sex for money should he
regarded as illegitimate.® Rejecting the possibility of defining all .
changes of sex for money as rape, Chamallas sees prostitution as moraily
suspect.’’ Nonetheless, she sharply condemns the criminal prosecution of
those who offer sex for money

Other feminists have a very different vision of sexuality and commer.
cial sex. They see the freedom to explore sexuality and to recognize
wormen as sexual agents as a central tenant and energizing, organizing prin.
ciple of the women’s liberation movement of the late twentieth century 3
Personal, communal and political efforts to understand and affirm women'y
sexuality have transformed understandings of homosexuality and hetero.
sexuality.”® Since the 1970s, feminists, and millions of women who do not

 self-identify as feminists, have explored whether to seek traditional ferale -

values of commitment, menogamy, and marriage, of to iry a traditional
male norm of sexuality that embraces adventure, anonymity, diversity and
a separation of sex from comumitent; never before have women been so

85, Chamallas, supra note 54, at 784,

86, Seeid ar §20-24.

87 Seeid a 82728,

88,  Seeid at828.30.

29, A core clement of the women's liberation movament of the early 1970s was an affirmation of
women's sexuality, the legitimacy of a vasiety of sexual experiences and an effort ©o disentangle
authentic passion from culmral construction. See generally CaROL S, VANCE, PLEASURE anD
ANGER: EXPLORING FEMALE SEXUALITY (1984); POWERS OF DESIRE: THE POLITICS OF SEXUALITY
¢(Ann Snitow, Christine Stansell & Sharon Thompson eds., 1983). One aspect of this was & feminist
campaign to decriminalize sex. See, e.g., In re Dota P., 400 MN.Y.5.2d 435 {Fam. C1. 1977) {a feminist
analysis holding that prohibition of commercial sex is unconstitutional, even as applied to a rnor),
rev'd, 418 N.Y.5.2d 597 (App. Div. 1979). See also supra note 44 and accompanying text {discussing
National Organization for Wornen and ACLUY; DB BEAUVOIR, supra note 43, &t 355-57. For example,
in a satirical novel sbout the early stages of the women’s movement, Alix Kates Shubman has one of ber
chameters demand of her lovers cunmilingus and “three houwrs mindmum” for sex. ALK KATES
SHULMAN, BURNING QUESTIONS 356 (1978)

90,  See POWERS Of DESIRE, supra note 89, at 29-35. The work also describes the tnitial hormo-

. phobia of the heterosexual woman's rights movement, and the successful lesbian challenge t© it Al

though the challenge did not end homophobia in the women's movernent
it did reduce it to a whisper; moreover, it changed the balance of sexual power radically not
orlly between straight women and lesbians but between straight feminists and straight men.
Sexual pleasure no longer depended so entirely on being acceptable to men. Even women
who had not the slightest inclination 1o cross the threshold of tsboo reaped some benefits It
their heterosexual negotiations from the general acknowledgment that lesbianism was Row
within the realm of the imaginable.
CId a4
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yppity or the meaning of gender been so challenged® As a person who
catches most of the movies at the mall and reads People Magazine, it
¢rikes me that the new ideas of female sexuality have caught on, not-sim-
ply among doctrinaire feminists or cutting-edge post-modemist Gen-Xers,
st in the mainstream culture of the American heartland. While strip clubs
and exotic dancing raise serious questions for feminists, in 1997 Americans
spent “more money at strip clubs than at Broadway, off-Broadway, re-
gional, and nonprofit theaters: at the opera, ballet, and jazz and classical
music performances—combined.”% .

The late Professor Mary Jo Frug argued that commercial sex is useful in
combating the maternalization of the female body, She wrote:. '

Sex workers themselves . . . want legal support for sex that is severed
from its reproduction function and from romance, affection, and long-
term relationships, Because “legal” sexual autonomy is conventionally
extended to women only by rules that locate sexuality in marriage or by
rules that allow women decisional autonomy regarding reproductive is-
sues, arguments in support of law reforms that would legalize sex work
conflict with the language of the maternalized female body. The argu- |
ments that sex workers are making to assimilate their work into the wage
market appeal to a sexualized femininity that is something other than a
choice between criminalized and maternalized sex or a choice between
terrorized and maternalized sex. This appeal to a fresh image of the fe-
male body is based on a reorganization of the [terrorized, the maternal-
ired, and the sexualized] images of femininity ... . Its originality sug-
gests, to me, resistance to the dominant imaga&93

. Some of the women who sell sex for money are vivid exampies of fe-
e sexual agency, and hence most threatening to traditional notions of
female sexuality. Many organizations of sex workers defend the legitimacy
o commercial sex.®® The manifesto of the International Committee on
Prostitutes” Rights, for example, states that it “affirms the right of all

. Women to determine their own sexual behavior, including commercial ex-

hange, without stigmatization or punishment,”>

M. See id at 21-36; Gail Pheterson, Not Repeating History, in A VINDICATION OF THE RIGHTS

i ®Wnopgg 3 {5l Pheterson ed., 1989),

¥ See Eric Schiosser, The Business of Pornography: Who's Making the Money?, US. NEWS &
RDRER,, Feb. 10, 1997, at 44.

045, 1058-59 (1992).
n 'ijhese organizations mclude COYOTE, the Natonal Task Force on Prostitution (NTFP), and
mational Committes for Prostitutes’ Rights (ICPR). See JENNESS, supra note 44, at 66-67.
biternationgt Committee for Prostitutes’ Rights World Charter and World Whores® Congress

Iwe’”e’lih in SEX WORK 305, supra note 49, at 310.

Liiii ) Mary Yoe Frug, A Postmodern Feminist Legal Manifesto (An Unfinished Draft), 1035 HARV, '
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Thus feminists agree that it does not make sense to define the worp,, control.”
who sell sex as criminals; there is an urgent need to provide more effectiy, | ner and !
remedies to protect women who sell sex from violence, rape and coercigy, s In
and authentic consent is key. Nonetheless there are real differences amen, Ahoriion
ferinists. Some favor vigorous prosecution of customers and other people - bandomt
who share the earnings of commercial sex workers while others oppoge - exuality
such laws. The dispute is empirical. What strategies are most likely to pp fhe indiv
effective in protecting women from violence and coercion? Those Gues- of consti
tions are explored in Parts Il and IV infra. More fundamentally, feminig 1970s, 10
disagree about whether a woman can ever authentically consent to com. HORNS age
mercial sex, and whether it would exist in a just society. §EX.
B. TRADITIONAL MORAL DEFENSE OF CRIMINAL PROHIBITION der ri{;:
The core moral argument for the criminal prohibition of prostitution anirnatec
rests on a vision of women, their sexuality, and the role of marriage. In Condﬁci
1908 the U.S, Supreme Court offered this description of commercial sex cemmed
waorkers: groups £
The lives and example of such persons are in hostility to “the idea of the constitu
family, as consisting in and springing from the union for life of one man hornose
and one woman in the holy estate of matrimony; the sare foundation of group 5
all that is stable and noble in our civilization, the best guaranty of that criminal
reverent morality which is the source of all beneficent progress in social
and political improvement.”? ' 98 ¢
MAKING O
Laws prohibiting contraception, abortion, fornication and commercial 99, &
sex were premised upon, and reinforced, a gender-based double standard ?;“;gifn“;
which assumed _ 100, s
that woman are delicate, that voluntary sexual intercourse may harm 110 M
them in certain circumstances and that they may be seriously injured by contracept
words as well as deeds. The statutes also suggest that, despite the gener- ;:_i:;:i;h}
ally delicate nature of most women, there exists a class of women who  on mover
are not delicate or who are not worthy of protectio R o
Beginning in the 1950s and accelerating in the 1960s and 19705, di N
verse groups of people challenged laws and social mores that restricted Bisenstadt
congensual sexual activities, Through the 1940s and 1950s, doctors and Li:;‘:nf;:
leaders of the Republican Party challenged laws restricting access to birth 08,
: 104,
96. United States v. Bitty, 208 U.S, 393, 401 (1908) (quoting Murphy v. Ramsey, 114 U8, 15, Cm}ﬁim
45 {1B85)) {constring an act of Congress prohibiting the importation of any worman or gid for the pi- Pefitioner,
poses of prostitution). : Amicus Cs
97, KENNETH M. DAVIDSON, RUTH BADER GINSBURC & HERMA HILL Kay, SEX-BASED
DISCRIMINATION 892 (Isted. 1974)
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control®®  Also in the 1950s, heterosexual men, exeraplified by Hogh Hef-
ger and his Playboy philosophy, challenged then contemporary sexual mo-
es> In the late 1960s, the emerging feminist movement made access to
dortion a central issue. ' In the 1980s, some U.S. states softened or
dandoned enforcement of rules against abortion, contraception and homo-
sexnality, and others repealed the rules.'® The Supreme Court held that

- e individual right to use contraception or to have an abortion is an aspect
of constitutionally protected liberty that states may not deny.!® Since the

1970s, most states have abandoned all efforts to enforce criminal prohibi-
tions against private, adult, consensual relations,'® except for commercial
X

However, traditional conservative moral ideas about families and gen-
der roles are alive and strong in contemporary U.S. society, This vision
aimated the defense of Georgia’s criminal penalty against homosexual
wnduct, accepted by the Supreme Court in Bowers v. Hardwick.'™ Con-
temed Women for America and the Rutherford Institute were the only
goups supporting Georgia in its Supreme Court argument defending the
wostitutionality of criminal sanctions against private, adult, consensual
tomosexnal activity, while several civil rights organizations, religious
groups, states, and medical and professional organizations challenged the
wiminal law.'% The Rutherford Institute asserted that if private, consen-

9. See Dav L GARROW, LIBERTY AND SEXUALITY: THE RIGHT TO PRIVACY AND THE

; HARpiG OF Rop v WADE 79-130 (1994),

9. See BARBARA EHRENREICH, THE HEARTS OF MEN: AMERICAN DREAMS AND THE PLIGHT
ROM COMMITMENT 42-51 {1983) {describing the influence of the pill and men's resistance to married

0. See generally KRISTEN LUKER, ABORTION AND THE POLITICS OF MOTHERHOOD (1984).

HL See GarrOw, supra note 98, at 196269, 355-88 {discussing the inception of the right fo
Reitacention and state court reforms preceding Roe v. Wade); LUKER, supra pote 100, at 92- 125 {dis-
ing the mobilization of the pra-choice movementy, JORN DVEMILIO & TSTELLE FREEDMAN,
_MATE MATTERS: A HISTORY OF SEXUALITY IN AMERICA 318-25 (1988) (discussing the gay libera-
B movement),

W2 See Planned Parenthood v. Cagey, 503 11.8. 833 (1992) (affirming a woman’s right to sbor-

B0t giving states more freedom to promots other interests, inchuding protection of the fetis); Roe v,
T, 410 118, 113 {1973} (determining the constitution protects women's Hberty to choose abortion);
:*“Siadt v. Baird, 405 U.S. 438 (1972) (holding single people have a constitwtionally protected right

35‘? “ontraception), Griswold v. Connecticnt, 381 U.S. 479 {1965) (finding married people have 2

Tutionally protected right to use contraception).
See supra note % and accompanying text.
473 118, 186 {1988).
_ See Amici Curiae Brief of the Rutherford institute, and the Rutherford Institutes of Alsbama,
teticwt, Delaware, Georgia, Minnesota, Montana, Tennessee, Texas and Virginia in support of the
Orer, Bowers v. Hardwick, 478 11.8.186 {1984} (No. 85. 140) {hereinafter Rutherford Briefl; Brief
s Cirize of Concerned Women for America, Bowers v. Hardwick, 478 U.S. 186 {1986) (No. 85-

los.
L
Ry
g
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sual homosexual activity is decriminalized, “[Tihe very foundations of thig
society will be shaken....[Olur institutions are built on a foundatioy,
which is incompatible with such practices, 1.e., monogamous marriage ang

 the family unit.”'% Preservation of gender distinctions and privileging of

the heterosexual, monogamous family is defended by conservative inge.
lectuals.'Y? The conservative ideclogy reflects not simply an idea of a goog
Hfe for the individual, but also a vision of stable families and, still mope
grandly, & productive economic, intellectual and political soclety.'® Cop.
servative ideology cannot adopt an attitude of tolerance toward people whe
find sexual satisfaction outside of traditional forms, because this ideology
sees the monogamous patriarchal family as both “natural” and, at the same
time, vulnerable,'® The traditional family must be privileged if people are
to be motivated to accept its demands and strictures.''? In the 1990s, the
Rutherford Institute and Concerned Women for America have been active
in seeking laws that restrict access to abortion and contraception and that
limit the liberty of gay people. They have also actively opposed judicial
nominees who do not share these views. These groups have not been ac-
tive in defending the status quo that imposes criminal penaities on women
who offer sex for money,!'! This silence from the Right probably reflects
fhe fact that groups opposing criminal sanctions for women who offer
commercial sex have not put the issue on the political or constitutional
agenda.}?

1403, See also Sylvia A, Law, Homosexuality and the Social Meaning of Gender, 1988 Wis. L. REV.
187,

106. Rutherford Brief, supra note 105, The State of Georgia offered a similar argument. Ped-
tioner's Brief at 37-38, Bowers v. Hardwick, 478 115, 186 (1986) (No. §5-140).

107, See GEORGE OEDER, SEXUAL SUICIDE 35 {1973); GEORGE GILDER, WEALTH AND POVERTY
136 {1979} (asserting (hat male dominance, monogamy, and heieroseauality are essentia] to family sta-
Bility). See also ROGER SCRUTON, SEXUAL DESIRE: A MORAL PHILOSOFIY OF THE EROTIC 355, 363
(1986} {ciaiming society has a strong interest in limiting sex to the heterosexual, monogamous, patsiar-
chal family).

108.  See Thomas Grey, Eros, Civilization and the Burger Court, 43 L. & CONTEMP. PROBS. 83,
88, 92-93 (1980},

109, See Bruce C. Hafen, The Constinarional Status of Marriage, Kinship, and Sexual Privacy--
Balancing the Individual and Social Interests, 81 MicH. L. REV, 483, 542-44 {1983}

1310, See POWERS OF DESIRE, supranote 89, at 10, :

111, While Concerned Women for America disserinates policy papeis encouraging sexual abst-
nence, advocating school praver and a balanced budget, opposing abortion, contraception and the
United Nations, there is no policy paper or stafement on prostitution. See Concerned Women for
America (visited Dec. 10, 1999) <htip/fwww owfa.org>.

112.  Forexample, even though the ACLY opposes criminal sanctions for women who sell sex, 56
supra note 44, they have not sought change through litigation or legisiation since the 1970s. See Letiet
from Janet Linde, ACLI} Archivist to author (July 6, 1998} (on file with author). Similarty, while
NOW opposes crintinal sanctions, it has not been active on the issue. See Flectronic Mail Letter from
Mariha Davis, Legal Director, NOW LDEF to author (July &, 1998) (on file with author)
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Many people in the United States, probably most, do not share the
view that the patriarchal, monogamous, heterosexual family is the only le-
gitimate family, The conservative claim that there is only one acceptable
form of sexnal, affectionate, family relations {mposes enormous cost on 1~
fividual liberty and happiness. Except in refation to cornmercial sex, the
law has largely rejected the idea that criminal sanctions may be used to en-
force the comservative vision of patriarchal, monogamous family rela-
dons. 1> The conservative vision of appropriate sexual relations is prem-
ied on gender differentiated concepts of the interests and capacities of men
ad women, which are inconsistent with contemporary commiiments to
sender equality. '™

Even though the conservative vision of family values has been largely
mjected in relation to birth control, abortion, premarital sex, and homo-~
sexuality, criminal prohibitions against commercial sex, and vigorous ef-
forts to enforce them, have persisted to the end of the twentieth century.
The 1970s saw an energetic feminist effort to decriminalize prostitution. 113
But, unlike the partially successful campaigns 1o decriminalize other forms
of consensual sex, and aceess to contraception and abortion, the movement
io decriminalize commercial sex has all but disappeared.''®

. PUBLIC HEALTH CONCERNS

One important reason for the continued criminalization of commercial
x is the identification of HIV in 1981 and the knowledge that the ex-
shange of bodily fluids during sex is one of the principle means by which
the virus is transmitted.}!? Commercial sex workers have traditionally been
viewed as & source of disease,''® and the rapid spread of AIDS in the mid-
1980s solidified that view.

A California court expressed the traditional view in rejecting an equal
Protection challenge to a sentence of six months to five years, for a single
tonviction for solicitation of prostitution, even though the customer was
Rt prosectited:

i,

UL See supra note 8 and accompanying text.
See generally Law, supra note 103,

S See supra notes 43-44.

1.16‘ People writing about commercial sex in the 1980s and 1990s often observe that the subject
imif’n littie attention. See, e.g., Baldwin, supra note 50, at 78 {"Domestic legal form activity on
Fatitntion 3 nearly nonexistent, both in ferinist legistative projects and feminist legal schotarship, ™).

: See McElroy, supra note 2, at 335,
U8 See generaily ALLAN M. BRANDT, No MAGIC BULLET: A SOCIAL HISTORY OF VENEREAL
S5 IN THE LHETED STATES SINCE 1880 (1985). See afso D'EMILIO & FREEDMAN, supra note 101,
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[Fallen women] present a greaier single element of economic, sociaj,
moral, and hygienic loss than is the case with any other single crimina}
class . .. and occuply] a relation 10 sociely very analogous 1o that of the
chronic typhoid carrier—a sort of clearing house for the very worgt
forms of disease.*? :

The facts do not support the assumption that commercial sex worker
are primary transmitters of venereal disease, including HIV. The Centey
for Disease Control reports that as of 1998, 570,425 adult and adolesce,
men had contracted AIDS in the United States.'®® Of this group, only fou
percent had contracted AIDS through heterosexual contact.®! Of that foy
percent, more than half contracted AIDS through sex with an injecting drag
user, a hemophiliac, or a transfusion recipient. Thus, two percent of mep
with AIDS contracted it as a result of sex with a woman without an ideng.
fied risk factor.’** The CDC does not distinguish commercial sex workers
from other women. It seams likely that non-commercial sex is more com-
mon than commercial sex. Thus the two percent of men who contract HIV
through heterosexual contact probably contract it from wives and lovers,
rather than from commercial sex workers,

Women are rmuch more likely to contract HIV through heferosexual
sex than men. The CDC reports that thirty-nine percent of women and four
percent of men contract HIV through heterosexual contact.!®®  Just over
haif of those women contracted AIDS from men with identified risk fac-
tors, but 20,821 women contracted AIDS as a result of heterosexual sex
with a man with no identified risk factor.’** Again, the CDC figures do not
distinguish between commercial sex and other sexual relations.'*

The overall prevalence of HIV in female commercial sex workers
“rarely exceeds a rate of 5% in Europe and North America.””® In Sub

119, Exparte Carey, 207 P. 271, 274 (Cal. €1 App. 1922).

120, See CENTERS FOR DISEASE CONTROL, 10 HIV/AIDS SURVEMLLANCE REPORT 1, 14 this
{Dec. 1998),

121, Seeid
122, Seeid.
123, Seeid
124, Seeid

125, The CDC also gathers information shout people with HIV infection who have not yet devel-

" oped AIDS. As of 1998, the proportion of HIV cases attibutable to heterosexual contact was similar ©

the proportion of cases of developed AIDE. See id. at 15 116, Six percent of men with HIV aequired it
through heterosexuat contact, and 40% of those cases involve contact with people with known risk fac-
tors.  Forty percent of wornen acquite HIV through heterosexunl contact and over hadf of those cases
involve sex with 4 rman with a known risk factor.

126, Avril Taylor, Martin Frischer, Neil McKeganey, David Goldberg, Stephen Green & Stephen
Piatt, HIV Risk Behaviors Among Female Prostitue Drug Infectors in Glasgow, 88 ADDICTION 1361,
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Szharan Africa and in many countries of Asia, infection rates among com-
nercial sex workers are much higher. 27 More than half of the women
ling sex at a truck stop in the midlands of South Africa were HIV posi-
we in 1996.12%  The HIV seroprevalence rate among commercial sex
qorkers in Cambodia in 1997 was 43.9%.12% A study in Northern Thailand
dowed that brothel-based commercial sex workers were more than twenty
smes more likely to be infected with HIV than commercial sex workers in
vurs or massage parlors. ¢ But HIV is not prevalent among commercial
«x workers in all developing countries. Only 0.1% of women sex workers
Jrested in Mexico City in 1992 were HIV positive,®! The same rates were
eported in Bolivia in 1995, and safe sex education dramatically reduced
#e incidence of other sexuaily transmitted diseases between 1992 and
1995132

Overall rates of HIV infection mask differences between commercial
wx workers who are intravenous drug users and those who are not, and dif-
fences between street workers and sex workers in other settings. For ex-
ample, in Ttaly and Spain respectively, sex workers who did not use intra-
wnous drugs had HIV infection rates of 1.6% and 3.4%, while for sex
sorkers who used intravenous drugs the rates were 36% and 519%.0% A
sudy o Glasgow, Scotland, in 1990, reported HIV infection rates in com-

1561 (1993). See also Carole A Campbell, Prostitution, AIDS, and Preventive Health Behavior, 32
Sor. Sc1. MED. 1367, 1367 (19%1).

127, See Mavia I Wawer, Origing and Working Conditions of Female Sex Workers in Urban
Tuland: Consequences of Social Context for HIV Transmission, 42 80C, SCI. MED. 453 (1996},

128,  See Gita Ramje, Salim $. Abdool Karim & Adrisan W, Sturm, Sexually Transmitted Infec-

tions Among Sex Workers in KwaZulu-Natal, South Africa, 23 SEXUALLY TRANSMITTED IMSEASES 346,

45(1998),

139, This acticle, omiginally published in Japanese, is by authors from the Department of Public
flalth, Yokohama City University School of Medicine. See K. Ohslge, 8 Moo, S. Mizushima, K.
Yimars, K. Tajime, A. Ito, A. Suyama, 3. Ususky, T. Phalla, HL.B. Leng, H. Sopheab, B. Eab & K.
Soda, {Epidemiological Study on HIV/AIDS in Cambodia; Seroprevalence of HIV/STD Among Com-
nercinl Sex Workers?, 46 MippoN Kosi) BISEL ZASSHI 61, 61-16 £1999), available in LEXIS, Medline.

130, See The HIV/AIDS Collaboration, Nonthaburi, Thailand, HIV-1 Sercconversion in a Pro-
Wective Study of Female Sex Workers in Northern Thatland: Continued High Incidence Among
Srothel. Bused Women, 12 AIDS 1489, 1889-98 (1998).

31, See b fnarez-Figueron, F. Uribe-Salas, C. Conde-Glez, M. Hernandez-Avita, M. Clamendi-

g2, P. Uribe-Zuniga & E. Calderon, Low Prevalence of Hepatitis B Markers Among Mexican Fe-
Wale Sex Workers, 74 SEXUALLY TRANSMITTED INFECTIONS 448, 448 (1998).

132 $ee Conters for Disease Control, Decline in Sexually Fransmitted Disease Prevalence in Fe-
e Bolivia Sex Workers: fmpact of an HIV Prevention Project, 12 AIDS 1899 (1998).

5%33- See Umberto Tirelli, Glovanni Rezza, Massimo Gindlani, Fededico Caprilli, Giollio Gemtill,
y Lazzasin, Alberto Saracco & Remato De Mercato, AV Seroprevatence Among 304 Female
Rammres From Four Bation Towns, 3 ATDS 547 {1989) {citing Umberto Tigelli, HIV Prevalence and
Pactors in Spanish Prostintes, Abstract POC4ES, 8th oyl AIDS Conf, Amsterdam, 1997). See

¢ Taylor et 3k, supra note 126, at n.d.
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mercial sex workers. of 3% to 5% among intravenous drug users ang 2ero Eoare works
among non-dmg using sex workers.’®* A study of Lordon femnale sex i ominercia
workers, conducted from 1986 to 1988, found an HIV positive rate of concluded
0.6%.1% In Los Angeles, from 1991 to 1995, researchers tested for qpajor sour
frorn urine samples from people arrested in Los Angeles County 136 The i ited resour
researchers found that six percent of arrested commercial sex workers Were L demiologic
HIV positive.”3? Since the early 1990s, Memphis, Tennessee, hag requireq - o the prOS
that women charged with prostitution be tested for HIV and other Veneres) gIv trans
diseases; between 1992 and 1997, an average of 5.2% of arrested Wormen  pween con
" 138 - :

tested positive for HIV. Even
A review of the literature of HIV infection and commercial sex ¢on. sransToit U
veys two messages. First, a small proportion of commercial sex workers iy by vagina
developed countries or Latin America are HIV positive. Second, thers is HIV from
hitle research and information because studies are mostly foreign, sman the Health
and old. The Los Angeles study of arrestees is the largest U.S. study I have persons “
been able to find. The Los Angeles researchers acknowledge that “whe e
gets arrested among these groups is not a random process.”  Arrests are 141, Th
likely to over-represent people “who are most actively involved in criminal hepatitis or I
behavior, least competent in their criminal activities, and more lkely 1o ;;“::HITD ;;a
have been the subject of previous arrest and/or incarceration.”’* While the oty Fals
U.S. devotes substantial resources to enforcing criminal prohibitions m‘mg_:f d
against commercial sex,’™ and substantial resources to studying HIV, we ; iﬁ?:ry >
spend virtually no public or private money investigating the relationships cantions agal
between commercial sex and communicable disease. . The C
thopedic sur;

‘The CDC has performed a tremendously useful public function by ad- may be insui
vising hospitals, other health care organizations, and the people who pro- ﬁiﬁ"& T:
: . . ‘s ures’ shi
vide care, on how to grapple with the risks posed by HIV positive health | sumprone
: wpder what

134.  See Neil McKeganey, Marina Barnard, Alastair Leyland, fsobel Coote & Edward Follet, would incla
Female Streetworking Prostitution and HIV Infection in Glasgow, 303 BRIT. MED. J. 301, 802 {1952). : undelrge_ eXL
135, See Helen Ward, Sophie Day, Jane Mezzone, Lucinda Dunlop, Catrina Donegan, Sara Farar, palpitation ¢
Luke Whittaker, John R.'W, Hards & David L. Miller, Prostitution and Risk of HIV: Male Partners of gers ?-mia B
Female Prostitutes in London, 307 BRIT. MED. J. 359, 359 (1993). _ ool site.” Ja
136.  Ninety-four percent of arested people consented to the anonymous testing. See Catherine L. ; 142§
Carpemier, Douglas Longshore, Kikn Annon, Jeffrey 1 Annon & M. Douglas Anglin, Prevalence of EnG. J. ME
HIV-i Among Recent Arrestees in Los Angeles County, Californin. Serial Cross-Sectional Sudy, 1991 hotf, Heter:
10 1995, 21 1. AIDS 172, 172-73 (1999), Sults from ¢
137, See id at 172, Over the years of the study, the HIV prevalence among sex workers vasied: 5 appmxm:
1991: 5.0%; 1992: 6.0%; 1993: 4.4%; 1994: 7.7%; 1995: 5.8%. See id. at 174. a2
138, See Sumner . Glassco, Prostitution in Memphis—Past, Present, and Future, 91 L TENN, Virws, 337'

MED. 355, 356 (1998). the fernale
139. Caspenter et al., supra note 136, at 176, fogy of ALL
140,  See Peard, supra note 10, Public Hea
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care workers.! The CDC has done nothing comparable in relation to
commercial sex workers, Perhaps the sophisticated CDC researchers have
conchuded that there is so little reason to believe that commercial sex is &
major source of HIV infection that there is no justification to use their lim-
ied resources to address the issues. That might make sense from an epi-
demiologic perspective. But, given the amount of public resources devoted
o the prosecution of commercial sex, driven in significant part by fear of
HIV transmission, the CDC should do more to investigate the links be- .
sween cornmercial sex and HIV. '

Even when a sex worker is infected with HIV, itis difficult for her to
wansrmit the disease to a man through sexual intercourse,?  Transmission
by vaginal fluid has not been observed."® The difficulty of transmitting
4V from women to men through intercourse is confirmed by a study of
the Health Department of New York City, which has a large proportion of
sersons with HIV. The study revealed that only seven percent of AIDS

141, The CDC does not recommend regular mandatory testing of health care workess for either
heatitis or HIV. The CDC suggests that most heaith care workers do not need to know their HIV
watus, or to inform their patients that they are HIV positive, if they practice recommended universal
pecantions. See 40 MORBIDITY & MORTALITY WixLy REP, RR-2 (1991}, Testing costs time and
money. False negatives that result from technological limitations on the test, and delays berween con-
ncting the diseases and testing positive, can give people 2 false sense of security. Thus, in the context
of hospital patients and workers, the CDC eacourages the use of “universal precastions.” Every patient -
wé every worker should assume that everyone glse is infocted with HIV andfor hepatitis and take pre-
eautions against it. See id

The CDC also recognizes that there are a small number of extremely high risk procedures——ore
topedic surgery by a doctor infected with HIV-—in which the generally effective universal precantions
may b insufficient, and the patient is entitled to information, if the doctor knows that he or she is HIV
wsitve, The CDC recommends that health care workers who perform “exposure prone invasive pig-
tsdures” should knew whether they are infected with BIV or hepatitis and “should not perform expo~
wie-prone procedures unless they have sought counsel from an expest review panel and been advised
e what circusmstances, if any, they may continue to perform these procedures. Such clrcumstances
wold include notifying prospective patients of the fhealth care worker's] seropositivity before they
Sedergo exposure-prone invasive procedures.” Jo. “Exposure-prone procedures” are defined as "digiial
pipitation of a needie tip in a body cavity or the simultaneoss presence of the health care worker's fin-
;‘13911@ a needie o other sharp instrument or ohject in a poorly visuatized or highty confined snatomi-

site" fd.

192, See Merle A. Sande, Transmission of AIDS: The Case Againyt Casual Contagion, 314 NEW
By, 1, Mep, 380, 381 (1986); Naney 5. Padian, Stephen C. Shiboski, Sarah ©. Glass & Hric Viting-
Y08, Hererasexuat Transmission of Human Immunodeficiency Virus (HIV) in Northern California: Re-
Wlts from a Ten-year Study, 146 AM. J. EPIDEMIOLOGY 350, 330 (1997} (male-to-fomale transmission
¥ Wproxtmately eight times more efficient than female-to-male wansmission).

” M3, See Gerald H. Friedland & Robert . Klein, Transmission of the Humar Immunodeficiency
frug, 317 Ngw ENG. 1. MED. 1125, 1130 {1987). During intercourse there is generally no passage of
female's bodily fluids into the male’s bloodstream. See Mary E. Guinen & Asn Hawdy, Epidemio-

& ?f AFDIS in Women in the United States, 257 JAMA 2039 (1887), John Decker, Prostitution a 4

lic Bealth fssue, in ATDS AND THE LAw §2 (Harlon Dalton ed., 1987).
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cases in New York City imvolve heterosexual pariners of ndividuals g, petween 2
focted with the virus. It also underscores the difficulty of transmitting gy, | sw0S-
virns from a woman to a man through sexual intercourse. “Of 634 hetery. ' Bver
sexual contact cases reported in the city through late 1989, 627 wep ntagior
women who acquired the virus from men and only 7 were men, all o ;O nt & fé
. . 0
whom had sexual contact with female intravenous drug users.”! ;;s custo:
. A t -

Beyond the fact that it is difficult for women to transmit HIV 0 meq wOrKers ¢

- . . . N |
there is substantial evidence that women who work in cominercial sex ap Con
far more likely than other people to use condoms and engage in safer se :

. ., . 45 oo X ensibly
practices that prevent the transmission of disease.'” Indeed, women why require t
consistently use condoms with their cugtomers often do not do $o in thejy i & DOt

. . . . L i
non-commercial sexual relationships.!*¢ Further, most commercial sex in- on 15
ceractions involve oral, rather than vaginal, sex.!*’ There is virtually no
risk of transmitting HIV from a woman to a man through unprotected oral " eular
sex, '8 though many commercial sex workers nonetheless insist on the ng ix;;_mpis, 5
of a condoms even for oral sex.'*? Careful studies reveal ro associatio oses B0 Ft

R p
sex worker
whether bz
. 144,  Philip 1. Hilts, Spread of AIDS by Heterosexuals Remains Slow, NY, TIMES, May 1, 1950, « a5 positive.
1 .o
. andd eronc
145, See Cemers for Disease Control, Antibody to Human Inununodeficiency Virus in Female thase WO
Prostitutes, 257 TAMA 2011, 2012 (1987); Decker, supra note 143, ai 84, Taylor reports that 953% of saferand T
drug injecting commercial sex workess in Glasgow always used condowis in commercial sex, but oaly 150,
0% used them with steady partners and 22% did so with casual non-comnercial partners. See Tayloret Dunning,
al., supra note 126, at 1563, A Londen study of men who bad sexual refations with female sex workers 11, Humer
reports that $2% always used 2 condom in commercial relationships, white only 18% of the non-paying 1ed Dised:
pariness of sex workers did so. See Saphie Day, Helen Ward & Louise Perrotta, Prostinution and Risk ransmitie
of HIV: Male Partners of Female Prostines, 307 BRIy, MED. §. 359, 359 €1993). A swdy of drag ad- minimally
dicted women in Harlem found that 41.5% reported that they had always used condoms during vagint These All
sex with paying parmers during the previous month, while ondy 17.2% reported that they abways used workers |
condums with non-paying partaers. See Nabila Ei-Bassel, Robert ¥, Schitiing, Kathleen L. Irwin, Sa- SUMMAR
rus Faraqgue, Louisa Gilbert, Jennifer Von Bargen, Yolanda Sersano, & Brain R. Edlin, Sex Trading and mitted I
Psyehalogical Disiress Among Women Recrufied from the Streers of Harlem, 87 AM. 3. OF PUB. gxpect th
HEALTH 66, 68 (1997} been diag
146 See Lot B. Dorfman, Pamela A. Derish & Judith B. Cohen, Hey Girlfriend: An Evaluation of TEMALE
AIDS Prevention Amony Women in the Sex Fndustry, HEALTR EDUC. Q.. Spring 1992, at 25, 35, Day et WOER, |
ah., supra note 143, at 358. 151,
147. Three quarters of patrons seek oral sex. See Decker, supra pote 143, at 84; CHARLES WINCR and HIV
& Paun M. Kivsig, THE LiveLY COMMERCE 207 (159711 _{2994)‘, {
148, See Martin Schechter, Can HIV-JH Be Transmitied Orally?, LANCET, Feb. 15, 1986, 319 152,
David Lyman, Minimal Risks of Transmission of AIDS-Agsociated Retrovirus Infections by Ordl Prostins.
Genital Contact, 255 IAMA 1703 (1986); Alan R. Lifson, Do Alternate Modes for Fransmission of 153,
Human Immunodeficiancy Virus Exist?, 259 IAMA 1353, 1354 (1988). i 660 (Cr.
149,  See Lisa Jean Moore, The Variabiliry of Safer Sex Messuges: What Do the Centers for Dis- 134,
case Control, Sex Manuals, and Sex Workers Do When They Produce Safer Sex?, in PROSTIVIHON, after on
supra note 2, at 435, 453 (providing a detailed description and critique of these vazous sources of b CoLo.
formation). The comnmercial sex workers active in the California Prevention Education Project sty who co

abreast of the information developed by the CDC, and consult with CDC researchers about the safety of knowle
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serween 2 history of sex with women in commercial sex and positive HIV
szams,”“

Even though commiercial sex workers are not a particular source of
contagion, they are themselves at risk of contracting the virus, They con-
kont & far greater risk of contracting HIV from their male customers than
e customers face of contracting the viras from them.1?! Commercial sex
qorkers also risk HIV through the injection of drugs. '

Commercial sex workers have been targeted for special measures o8-
wnsibly designed to prevent the spread of HIV. These include luws that
rquire testing for women convicted of prostitution,'” and laws that make
ia more serious crime for an HIV positive person to engage in prostitu-
o0 People who know that they are HIV positive and engage in risky

mrticular wmsual practices, See id. at 450, These sex workets have different assessments of risk. For
eaenple, some insist on the use of & condom for oral sex, while others believe that unprotected oral sex
poses oo risk, See id, at 453. Some insist on gloves, others do not. Ses id, at 454.56, The comynercial
sx workers appreciate fhat safer sex is not solely a matter of knowledge and technique. “8ex workers,
whether based on capitalistic business sense or politieal and moral conviction, share an ideclogy of sex
% positive, consensual, recreational activity. Crudely stated, the more successful they are popularizing
ud eroticizing safer sex, the easier and more Jucrative their jobs will be.” Jd. af 436. Most bmportant,
fiese wornen see themselves as professional sex educators, helping thelr client/students to become bath
stfer and more erotic. See id. at 430-38.

150, See Thomas C. Quinn, David Glasser, Robert 0. Cannon, Diane L. Mawszak, Richard W,
fusning, Richard L. Kline, Cari H. Campbell, Fbenezer tsrael, Anthony 3. Fauci & Edward W. Hook
. Himen promunodeficiency Virus Infection Among Patients Atiending Clinics for Sexnally Transmit-
ted Diseases, 318 N. ENG. I MED. 197, 199 (1988). This stady questioned 2,700 men with sexuaily
tmsmitted diseases. U transmission of HIV from women in commerciol sex 0 customers wers sven
ainimally efficient, we would expect 1o see the disease in a lasge number of white, heterosexual men.
Tiew AIDS cases do not exist. New York City arrests 20,000 street prostitutes a year and sach of these
wrkers has an average of 1,500 clients a year. See NATIONAL TaSK FORCE ON PROSTITUTION,
W&RY OF DATA ON PROSTITUTES AND AIDS 2 (J98Y). If even one in 500 sexual encounten qans-
Bitied HEV from an infected woman fo an uninfected customer, one analysis estimates that we should
tipsct that at least 30,000 men, primanly white, middle-class, middie-aged, married men, would have
%1 disgnosed with ATDS by 1989, See % COHEN, AIDS RESEARCH AND INTERVENTION ISSUES FOR
HMALE SEX WoRKERS § (1989), Yet, as noted, in the 1980s only seven men acquired HIV from
oen, a1} of whomn wers intravenous drag users. See Hilts, nepra note 144,

51 See supra notes 145-46 and sccompunying Ext. See generally Mury Anne Bobinski, Women
W HIV: A Cender-Based Analysis of ¢ Disease and Its Legol Regulation, 3 TEX. 1. WOMEN & 1. 7, 39
1994y, Cloments, supra note 26, at 62-63.

, E5j3- See Centers for Disease Control, Antibody to Hurman Immuncdefiviency Virus in Female
Tasfiutes, 36 MORBIDITY & MORTALITY WKLY, REP. 157, 157 (1987}
'3 See, e.g., People v. Adams, 597 N.E.2d 574 (ill. 1992); Love v. Superior Ct, 276 Cal. Rpur.
{Ct. App. 1990) (both approving mandatory testing laws for women convicied of prostitution).

154 $e e.g., CAL. PENAL CODE § 647F (West 1999) (felony 10 solicit or engage in prostitution

T one previous conviction, but only after having tested and been informed of positive HIV resulesh

Lo, REV, STaAT. § 18-7-201.7 (1997) (sarne); FLA. STAT. ANN. § FE6.08 {West 1992} {any person
9 Ooinrmts o procures another to coinmit prostitadon in 2 manner lkely to transmit HIV, afier

Wiedge of a positive HIV test, is guilty of a misdemeanor); K. REV. STAT. ANN. § 529.090 (Mi-
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se?:ugi behavif.}r‘ wi thon.i iﬁfoming their seX partners are now subject ¢ e
criminal and civil sanction, without any special new law for HIV 155 Laws or local
spec%ficaﬂy targeted at comumercial sex workers cannot be defended from 4 cading:
public health prospective,!® ' health,
Commercial sex workers are concerned about sexually transmityeg forms. !
diseases, particularly HIV, but resist laws that wrongly blame them for tal201; 1
sexually transmitted diseases.>” In the late 1980s, COYOTE shifted itg fo,. restricti
cus from seeking legalization of commercial sex to providing safe sex edy. workert
cation programs for commercial sex workers and their customers.!®® Ag e COTHINC.
request of the California Department of Health, COYOTE submitted a pro, Westen
posal for funding to do AIDS prevention work.™™ This work has been ef. ' 13“’1'3’;;
fective and led the San Francisco District Attorney to announce that cory. sex: N
mercial sex should be treated as a public health issue, rather thap These ;
crime. 160 gnd pu
:  sell sex
TII. ALTERNATIVES TO CRIMINAL PUNISHMENT barm ©
OF PEOPLE WHO SELL SEX FOR MONEY eral pu
: : nal law
This Part examines the experience of developed states and nations that Parts T
do not define commercial sex as a crime, but nonetheless seek to regulate ers and
! As in the United States, in many countries, including the Nether- o
people
chie 1991} (same); NEV. REV, 8TAT, ANN. § 201.358 (Michie 1997) (any prostitute, licensed or not, “Amerit
who practices with knowledge of positive HIV test result is guilty of a felony). «
155, Kathleen M. Sullivan & Martha A. Field, AIDS and the Coercive Power of the Sute, 23
Harv, CR.-CL, L. REv, 139 (1988) provide a carefu] analysis of the ways in which waditional enimi- ex
nal and tort remedies could be brought to bear against people who intentionally or recklessly expose oF
others 10 FIIV, as well as the strengths and weaknesses of Jaws targeted specifically to punish those whe pr
wrongfully infect others with HIV, The authors conclude that crivainal and civil remedies are uniikely m
te slow the spread of BIV. “Medical research and public education must be the first lines of defense .
against AIDS." Id. at 196, I
156, A thoughtful opinfon by the New Jersey Supreme Court approves mandatory HIV testing for 1t
sex offenders, at the request of the victim, where there is probable cause to believe that thers was !
tansmission of bodily fluids, and where the test results may not be used in a criminal prosecution. See —
MNew Jersey ex rel 1.G., 701 A2d 1260 (N.J. 1997). Mandatory testing of women charged with prost- Decrimi
tution i not so carefully tilored w0 serve defined purposes. See supra note 153 and accompanying Xt (1993},
157.  See JENNESS, supra note 44, at 92-96. . - . Tound pi
158, Seeid at 99-103. - mvolvec
158, Seeid. provisio
160, See Jane Meredith Adams, Uneasily, Some Consider Legalizing Oldest Trade, CHi TR, means.
Jnn 11, 1994, § 1. at 6; Kenneth B. Noble, Fighting Crime, Gendy, N.Y. TIMES, Jan 18, 1996, at Ald. 162,
161, Calls for “regulation” are typically vague, Margaret Radin, for example, argues that te sal 163.
of sex should be decriminalized on an individual level, but that advertising and pimping should be more 3 van
firmly regulated to protect women. See Radin (1987), supra note 69, at 1924, She does not explein , 164,
how this would work in practice. Similarly, Carlin Mever asserts that decrirsinalization could offer WORK
wage, hour, health, child labor, social security, and pension benefits to prostitutes. See Carlin Meyen ' Fra;:;:;s
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1ands, 162 Japan,'®* and Australia, ' commercial sex is regulated at the state
or local level. Regulation serves diverse, sometimes conflicting, goals in-
cuding: avoiding public nuisance, protecting buyers, protecting public
pealth, and, to a lesser extent, protecting sellers. Regulation takes many
forms, including: licensing of individual workers; control of public solici-
ution; regulation of the places in which commercial sex is practiced; and
restrictions on those who benefit from the earnings of commercial sex
workers. Traditional regulation also underscores social disapproval of

commercial sex. This Part describes the regulatory programs adopted in

Western Buropean countries and then discusses, in greater detail, the regu-
latory regimes in three jurisdictions that have decriminalized commercial
ex: Nevada since 1971, Hawail during World War I, and Australia.
These fraditional regulatory programs aré designed to protect custorners,
and public sensibility, with little concern for the well being of people who
«ll sex for money. Indeed, traditional regulatory approaches inflict serious
harm on commercial sex workers and do little to protect buyers or the gen-
eral public. In short, regulation is simply a gentler aiternative to the crimi-
nal law’s expression of condemnation of women who sell sex for money.
Parts IV and V explore regulatory alternatives that could protect sex work-
ers and also meet other public concemns.

Ferninist discussions of proposals to repeal criminal sanctions against
people who sell sex for money often distinguish between “legalization” and
“decriminalization.” Wendy McElroy, for example, says.

“Legalization™ refers to some form of gtate-controlled prostitution, for
example, the creation of red-light districts. . .. Decriminalization is the
opposite of legalization. It refers to the elimination of all laws against
prostitution, including laws against those who associate with whores: Le.
madams, pimps, and johns. With startling consistency, the prostitutes’
right;;ﬁzsnovement calls for the decriminalization of all aspects of prostitu-
ton.

[

Becrimina!:‘zmg Prostiwgion: Liberation or Dehumanization?, 1 CARDOZO WOMEN'S 1L 105, 106
{19933, COYOTE argues that prostitution should be decsiminalized and “the businesses which sur-
found prostitution [should bel subject to general ¢ivil, business, and professional codes. The problems
fvelved in forced prostitation, such as fravd and collusion, would be covered by existing penal code
P;é:isicns." “FEMNESS, supra note 44, at 6% (citing COYOTE documents). 1t is not clear what this
5.

162, See DECKER, supra oot 7, ot 127.30. .
. 163, See Andrew D, Momison, Mote, Teen Prostitution in Japan: Regulation of Telephone Clubs,
3 Vaup, 5. TRaNSNAT'L L. 457, 487-88 (1598).

164, S$ee Marcia Neave, Prostitution Laws in Austrolia—Past History end Current TFrends, in SEX
;VQRK AND Sx WORKERS IN AUSTRALIA 67-99 (Roberta Perkins, Casrett Prestage, Rachel Sharp &

Tnces Lovejoy eds., 19%94).
165, MoBlroy, supra note 2, 2t 337
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The meaning 0{ £hﬁ: di'sténczion is unclear, Bvery busine_ss, profession against Dt
and most human activities In a complex world are regulated in one way gy agents o ¢
another. Probably what feminist authors such as McElroy seek to convey i pmstitﬁtio
to reject existing models of legalized, regulated commercial sex. While approach‘
ferminists reject the imposition of criminal sanctions on women who offer gublic at 1
sex for money, % they disagree about whether and how commercial ey Cane
should be regulated. Should criminal sanctions be applied to men who bay cohibitio
or to people who benefit from the earnings of women who sell sex for };ﬁrposes .
7
money’ [aCOIMITe]
sts for
A. OTHER COUNTRIES are
Frar
Japan, Burope, and British Commonwealth couniries reject criminal pirmping,
prosecution of those who offer sex for money, and take a variety of ap- mtion.! 74
proaches to issues ancillary to comnercial sex that are perceived as prob- worked 1
lematic: public solicitation, promotion of commercial sex, public health the ClOsID
problems, and exploitation of people involved in commercial sex.!s sorruptio
Great Britain. Some conntries focus on the problem of public solici- e
tation. For example, in Great Britain, the sale of sex for money has never i% ?:
been a crime. Until the 1950s offenses ancillary to such trangactions were st had ﬂ;,
not subject to criminal sanction and open trade in sex for money flour- dancers Wou
ished 188 The 1954 Wolffenden Report, which is popularly known for its women who
argument that the criminal law should not punish prostitution or homo- O
T - * » " * [} 4 +
sexuality, recommended hassher criminal sanctions against the “public nui- charges of 2
sance” aspects of prostitution.'® Parliament increased penalties on public chub. The ¢
solicitation for commercial sex.'’® In response to the criminal prohibition ';;9"6‘? .
; changes we!
166,  See supra notes 44, 68, 73, 88 and accompanying text. Cout reven
167, See DECKER, supra note 7, at F15-44, the standar
168, Sezid at 115-16. Tn 1864, Pariament enacied a law requiring medical inspection of prost- - Sop. Ct. LE
tates in specific military depots, The law preciphated the fimst “explicitty feminist moral crusade ways: i dey
against male vice” Judith R. Walkowiiz, Male Vice and Female Virtug, in POWERS OF DESIRE, suprd nity and og
note 89, 21 419, 421, The feminists, led by Jossphine Butler of the Ladies National Association, de- . *3. Becaut
nounced the mandatory examinations as that taking
& blatant example of class and sex discrimination . . . ithat] only deprived poor women of thelr . for private
constitationsd rights and forced them to submit to 2 degrading internal examination .. . Jand] and many ¢
officially sanctioned 2 double standasd of sexual morality, which justified male sexual access fhe prior 5
10 5 class of “Fallen”” women yet pengiized women for engaging in the same vice as men. ever. of the
I, (footnote omitted). See afsoe JUDITH R, WALKOWITZ, PROSTITUTION AND VICTORIAN SOCIETY! o zz;ake a
WoMEN, OLaSS AND THE STATE (1980} their Farnit
169, Sce REPORT OF THE COMMITTEE ON HOMOSEXUAL OFFENSES AND PROSTITUTION (THE 173,
WOLFFENDEN REPORT) 142-43, 141 (Am. ed. 1963). _ (discussing
170.  The Sreat Offenses Act of 1959 provided that “{i¥t shall be an offense for 2 common prosti- 174
mte to loiter or solicit in & street or public place for the purpose of prostitution™ Street Offences A 1 5:
1959, 7 & § BHz. 2, ch. 57, §1. sched. )| {Eng.). 176
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against public solicitation, people offering sex for money used ads and
agents to offer their services. Decker observes that “thie visible aspects of
grostitution have peen suppressed”; “prostitution stifl flourishes™; and this
approach “appears to raise problems for not only the prostitute but also the
public at large.”!"!

Canada. In 1972, Canada followed the Brtish model, eliminating
prohibitions on commercial sex and enacting a ban on solicitation for the
purposes of prostitution.” A Royal Commission on the Status of Women
commended that vagrancy and solicitation statutes be repealed because
arrests for public solicitation were “futile and stigroatizing. "7

pimping, as well as keeping, o assisting one in keeping a house of prosti-
wtion. I Unil the early 1960s brothels were licensed and women who
worked in them were tequired to undergo periodic medical exams./> With
the closing of the brothels, venereal diseases, public solicitation, and police
coruption 2ll increased and women were more dependent upon pimps.!’

171, DECKER, supra note 7, at 120,

171 See MARTIN'G ANNUAL CRIMINAL CODE! 1973, § 195.3 (1973). Inthe 1990s, erotic dancing
fhat had raditionally operated under rules prohivitng wuching began to creste an expectation that
dncers would touch and allow touching in mcreasingly intrusive ways. AS expectations changed,
women whe preferred dancing under the “no toueh” rules found that they were under great prossum 1o
sllow unwanted touching. See Jacqueline Lewis, Lap Dancing: Personat and Legal Implications for
Exotic Dancers, in PROSTITUTION, supr note 2, & 376, 379-80. In 1996, a tial court dismigsed
chisges of allowing indecent performances brought against the owner and manager of a Toronto strip
tith. The court found that Tap dancing that included extensive physieal touching did not viclate com-
munity siandards of decency. See Regina v, Masa, No. 18057, 1996 Ont, C.A. LEXIS 32 {Feb. 9,
1996). ‘The decision escalated expectations of what erotic dancers would do. Lewis repons that these
thinges were profoundly disturbing to many dancers. Lewis, supra, at 381-85. The Canadian Supreme
Court reversed, holding that public Jap dancing that involves sexual touching is indecent and “exceeded

Sup, Cr. LEXIS 41 (June 26, 1997). The Court fonnd tat such activity *is harmful to society In many
¥ays: it degrades and dehurnanizes women; it desensitized sexaality and is incornpatible with the dig-
T‘Y and equality of each hurmnan being; and it predisposes persons 1o act in an antisocial manner.” 74 at
% Becanse the dectsion is ambiguous as to whether it applies only to public lap dancing, of also o
‘;:L i&kmg place in private rooms, some clubs have responded by increasing oppormnites and pressures
Tpivate lap dancing. See Lewis, supra, at 384, Prosecutions, mostly against worpen, have increased
¥ many clubs have closed, See id. at 385.86. Maost of the women whom Lewis interviewed preferred
prior system that allowed erotic dancing and enforced 4 "no touch” rle, Many are critical, how-
e, of the stringent criminal enforcement of the "ne touck™ rale because it deprives them of the ability
N Make 2 living as an exotic dancer and leads many 1o turn to prosfitation to support themselves and
i families, See id. at 387-88.
éim' _ RepoRT OF THE ROYAL COMMISSION OF THE STATUS OF WOMEN IN CANADA 37071 (1970
Stussing DECKER, supra note 7, at 32324,
4, See DECKER, supra note 7, at 125,
115- See HARRY BENIAMMN & R E.L. MASTERS, PROSTIIUTION AND MORALITY 426 (1964).
6. See DECKER, supranote 7, at 126-21.

France. Prance targets prohibitions against procuring, pandering and -

% stndard of tolerance in contemporary Canadian society.” Regina v. Mara, No. 25159, 1997 Can. -
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These consequences led councilperson Marthe Richard, a feminist who hag
sponsored the legislation to close the brothels, to seek fo reinstitute legy)
houses of commercial sex.!”’ Strong penalties against pimping, Procuring
and brothels were never vigorously enforced and commercial sex hags a1
ways been common.!”®

Sweden. Sweden does not prohibit consensual sexual relations be.
sween adults, even when money is exchanged.!’ It does impose crimina]
sanctions on actions judged to be abusive of public good or exploitative of
those who engage in commercial sex.!® There is little commercial sex in
Sweden.!8! However, it is not clear whether the absence of commercial sex
is attributable to the lack of criminal prohibition against it, to the genera]
open acceptance of sexuality, or to something else.!®?

Japan. Japan has a long history of toleration of commercial sex,
based in part on a strong version of a sexual double standard that endures at
the end of the twentieth century.’® In 1956, in response to persistent de.
mands from the United States, and lobbying from sorne local women, Japan
adopted a Prostitution Prevention Law.!® The law is aimed primarily at
third parties who benefit from commmercial sex, though it also provides for
mandatory training for women who offer sex for money. '8 But the police
do not enforce the law. Japanese law enforcement officials have eifec-
tively decriminalized commercial sex, with no change in the law 136

177, Seeid ar127.

178, Seeid at 123-27. _

179, See NEIL BLLIOT, SENSUALITY IN SCANDINAVIA 255 (1970).

180, A person who, in a public place, “offends miotality and decency” or “disturbs the peace” may
be gublect to criminal punishment, 17 THE AMERICAN SERIES OF FOREIGN PENAL CODES: THE PENAL
COpE OF SWEDEN ¢h. 16, § 11 (offends motality or decency), § 16 (distubs the peace) (1972). Whils

- living off the earnings of a person engaged in commercial sex is not illegal, “if a person habitually of

for personal gain encourages or exploits another person's immoral mode of life, or if 2 person enfites
someone under twenty-one years of age to enter such a life” such a person is guilty of “procuring”
id ch. 6, §16. Or, “[if] & person in order to gain partizular profit encourages temporary sexual relations
berween others” the person is guilty of “prometing irumorality.” fd Finally, “seduction of youth” ua-
der age 18 is defined as a crime. Id § 8.

181, See BrLIOT, supra note 179, at 255; DECKER, supra aote 7, at 136, .

182. Richard Posner observes that the low incidence of prostimution ia Sweden, where if is not
illegal, is likely atuibutable to the fact that “women's oppormities in the job market are probably better
there than in any other covntry.” POSNER, supra note 70, at 43, See also Neave Letter, supra note 27.

123, See Morsison, supra note 163, at 473-74,

184, Seeid at466-71

185, Seeid at483-84.

186,  See Minoru Yokoyama, Analysis of Progtituion in Japan, 19 BT°L 1. COMP. & APPLIED
CRIM. JUST, 47 (1995), Official studies estimate that 300,000 women wotk in commercial sex in Japsn
and the wotk is strafified as itis in the United States. See Mormison, supra note 163, at 474.77.
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The 1980s and 1990s saw a new form of commercial sex in Japan: the
rlephone club. Men and wormen arrange “compensated dates” by
?hone.m Four percent of high school girls report that they participate in
compensated dates, facilitated by the telephone club arrangement. '8 A
1996 federal law regulates telephone clubs, requires them to rogister, and
prohibits them from making their services available to people under the age
of eighteen,  Andrew D. Morrison’s study of the telephone club law
finds it just as ineffectual as the 1956 law against prostitution.!™® Morrison

documents that high school girls participate in compensated dates because

they want money to buy clothes and other consumer goods.'?!

Australia. Since the 1970s, most Australian states have repealed laws
that make commercial sex a crime and have adopted a variety of measures
that regulate the sex industry through controls imposed on brothel and es-
cort agency operators, rather than on sex workers.'”* Prostitute collectives
exist in all Australian States and law reform bodies and legislators seek
their views.!5® Australian states have followed a variety of approaches and
their experience provides a source of insight about alternative models for
reform.

A 1985 Report of the Inquiry of the Victorian Government provides a
useful summary of what has been learned from the Australian experi-
ence.]% In addition to examining the diverse experiences of varions Aus-
mlizn states, the inquiry commission consulted with prostitute collectives,
organized extensive surveys, and conducted in depth, structured interviews
#ith 115 cornmercial sex workers.!®5 The Inquiry’s recommendations fell
into five categories. First, it “recommended repeal of specific offences for
most prostitution-related activities, including the use of premises for habit-
ual prostitution, . . . the ownership, management ot use of brothels, Hving
on the earnings of prostitution and procuring of adult prostitutes.”*® The
pohibition on the use of premises for prostitution had been applied to
Women who used their own homes for commercial sex. The Victoria In-

¥l Momison, supra note 163, at 478,
%;%95})3“ id, at 479 {citing YUKIKO TANAKA, CONTEMPORARY PORTRAITS OF JAPANESE WOMEN
i
99, Seeid at488-92.
B0, See td at 492.94.
8L Seeid ar480-81. | .
92 See Neave, supra note 164, at 92.
91 Seeid.
4. Seeid 2182,
B35, Seeid ar83.

96 1
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quiry declined to condemn brothels because it found that women are ofie,
less vulnerable to violence or exploitation in such organized settings, thy,
when working on the street or through an escort service.!” ¥t declined y,
condemn “living on the earnings of prostitution” because such laws haye
been applied to punish the children, spouses, and friends of women wh,
work in commercial sex.

Second, the Inquiry recommended that laws against public solicitatioy
and loitering be retained, but that localities retain the power to “opt oyt
and designate particular areas as available for street solicitation.”® Experi.
ence suggests that if brothels are closed street prostitution and escort serv.
ices become more popular. Thus, as a practical matter, the guestion ig
whether we prefer street prostitation and escort services to brothels. Stree
prostitution raises the most serious risks of viclence, sexvally transmitted
disease, and offence to community sensibility and public life. Thus, the In.
quiry recommended that prohibitions on street solicitation be retained, byt
within a context that allowed alternative means of negotiating cormmercial
sex relations.!®

Third, the Inguiry supported the application of plaaning laws {0 broth-
els employing two or more people. The limitation to larger brothels was
“intended to give sex workers the freedom to choose between working ina
larger brothel and being self-employed.™™® Zoning concerns have been a
matter of serious conflict in the Australian states that have decriminalized
commercial sex, On the one hand, local planning groups want to control
the nature of their neighborhoods and communities, On the other hand,
many communities seek to exclude all forms of group homes that are re-
garded as undesirable, whether it is homes for the retarded, students, ad-
dicts or brothels.?® In addition, there is a long standing dispute among ur-
ban planners whether sexually oriented entertainments and book stores
should be confined to a “red light” district, or dispersed throughout 2

197, “Because [escort agency prostitution] makes prosimtion ess visible it is seen by the majority
of the comumunity as less problematical than other forms of prostitution, but women working as escons

runa high risk of death and physical injui_'y"' Id ar 93,

198, Seeid. at83.

188, 1n Victoria, the Inquiry estimated that between 3,000 and 4,000 women, men and transsexi-
als worked in commersial sex on a regular basis, Only 150 of these people worked on the street, and
the vast majority were women, Virtwally all law enforcement activity is targeted af steset activity. See
fd. at B2,

200.  Id at 83, Neave, who was Chair of the Inquiry Commission, sttes that “Iw]ith hindsight the
recommendation applying to premises used by only [two people] seems too resirictive.” 14,

201, See generally Lawrence Gene Sager, Tight Litle Islands: Exclusionary Zoning, Equal Pro-
tection, and the Indigent, 21 STan. L. REV. 767 {1969},
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ity Relying on the experiences of Australian states in dealing with the
coning issue, the Inquiry recommended that local authorities be given
authority to apply traditional zoning concerns.2®® In shott, local authorities
were empowered to exercise control over legitimate zoning concerns, but
10t fo exercise a per se moral veto against brothels that did not raise prob-
fems traditionally addressed by the zoning Taws 204

Fourth, the Inguiry rejected the view that sex workers should be reg-
istered 2% Licensing “would legitimize prostitution and stigmatize prosti-
ttes, making it difficult for them to move out of prostitution.?* Gener-
aily licensing commercial sex workers, as it has been practiced, diminishes,
qther than enhances, the worker’s control over her working conditions *%7
Finally, the Victoria Inquiry “proposed introduction of new offences relat-
ing to prostitution of minors and assault or intimidation of adult prosti-
tutes],]"2% including provision of services to teens who would otherwise be
homeless. These problems are probably the most serious issues raised by
commercial sex, and are addressed more fully in Part IV infra.

B. LINUSUAL STATES

Nevada. In 1971, Nevada state law regulating gambling houses and
dance halls was amended to provide that, “[iJn a county whose population
is 250,000 or more, the license board shall not grant any license to a peti-
tioner for the purpose of operating a house of ill fame or repute or any other
business employing any person for the purpose of prostitution” The
Nevada Supreme Court held that this language implicitly allowed counties
with smaller populations to license brothels!® Prostitution remains illegal

[T

22, See, e.g., Young v. American Mint Theatres, 427 U.S. 50 (1976) (approving a zoning oxdi-

mncs designed to prevent the concentration of adult movie theaters in a single nelghborhood); City of

Renton v, Playtime Theatess, Inc., 475 U.S. 41 {1986) (approving a zoning ordinance requiring such
Wncentration), See alse Geratd L. Newman, Anomclous Zones, 48 STan. L. REV, 1197, 1208-14
{13%6) (deseribing the formalized toleration of prostitution in legal red light diswicts in U.S. cities at the
fum of the twentieth century).

W3, See Neave, supra note 164, at 83,

Wa, eeid.
W08, See id at §4.
s,

W, See Rachsel West, IS, PROstinutes Collectives, in SEX WORK 279, supra note 49.

8. Neave, supra note 164, at 83
U8 Nev. REv. STAT. ANN. § 244,345 (Michic 1993), The population limit was subsequently
eteased to 400,000, Nevada imposes criminal penalties on street prostitution, phmping and pandering,
:‘g the location of brothels near schaols and churches. MEV. REV. 87aT. §§ 1030, 1814, 244 345

13, See generally Pillard, supra note 9.

0. gee Nye County v. Plankington, 587 P.2d 421 (Nev. 1978).
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in Nevada outside of the licensed brothels in the less populated counties 21!
Of the less populous counties, four counties prohibit prostitution, six bay it
in the unincorporated areas of the county, and seven permit it throughgy
the county.?? In 1999 nearly a thousand women worked in thirty-three 1;.
censed brothels in Nevada?® Tllegal commercial sex, “street prostitution,
escort service sex work and call girl services flourish” in Reno and Las Ve.
gas, where commercial sex is illegal*'* Business in the legal brothej
seems to be on the decline !>

State law requires that women who provide commercial sexual sery.
ices register with the police, be fingerprinted, photographed, and submit o
weekly health exams for sexually transmitted diseases, and monthly exams
for HIV.#® Counties regulate where brothels may be located and impoge
 signage requirements. In addition, county police authorities have large dis-
cretion to define the terms on which commercial sex is permitied,
“[Clounty sheriffs enforce a variety of local customs such as prostitutes
may not have their children live in the community in which they work, they
cannot drive a car in the city limits, and they must be off the streets by §
p.m.?7 Brothel owners impose additional requirements on the women.

In most brothels the women live on the premises during the three
week period they are working and are on call for twelve to fourteen hours 2
day?*® Brothel owners charge women for their rooms, between $14 and
$40 a day in 1999. Some brothel owners also charge for food, though oth-

211, See Nev, REV. STAT, ANN. § 201,354 {(Michie 1995).

212, See Nicole Bingham, Nevada Sex Trade: A Gamble for the Workers, 10 YaLE 1L &
FEMINISM 69, 88 (1998).

213, See Paul Pringle, Brothels Thrive in Nevada Despite Push for Family-Oriented Tourism,
DIALLAS MORNING NEWS, May 28, 1999, st A4l. The biggest brothels employ as many as 30 women,
while others are much smaller. See id The most successful brothels are Jocated close to Las Vegas,
Reno, or Lake Tahos, o along interstate highways. See Bingham, supra note 212, at 86.

214, Pillard, supra note 9, ar 46, "[Tihe number of women working in legal brothels is fairy
small in comparison 1o the total nurmbers of prostitutes statewide.” X, After & crackdown on street sol-
licitation in 1982, in 1984 an estimated 2,000 to 2,500 beeper-carrying women served men in the hofels
in Lag Vegas aione. By contrast, about 900 women worked full-time in the legal brothels. See Timothy
Appledy, Booming Las Vegas Wrestling With o Splir Personaliry, Hous. CHRON., Aug. 28, 1994, o
AlZ '

215, The City Clerk of Ely reports that in the 1950s and 1960s the three brothels in that city em-
ployed eight to twelve women each, but in 1997 each employed only two women. See Bingham, supra
note 212, at 86 8,109,

216, See Pillad, supra note 9, at 46-47; Bingham, supra note 212, a1 90,

217, Pillard, supra note 9, at 47, See also Bingham, supre note 212, : 89,

218, See Bingham, supra note 212, at 94,

7000} _

ers do not29
addition to the ¢
in smaller broth
fishments earn -
pe;}dezzz contrac
prs’ compensati
nenefits, 22!

Licenced s
ions.*#*  Since
qIV.22 “[Tihe
i the houses th
on cleanliness m
vides significant
on earnings, ang
percent of the w.

The womer
of their experien
they need mone
resent the extens
The owner's sha

219, See Pringle,
weekdy venereal diseas
12, at 94

220, See Pringle,
worker brought in 81C
wornan. See Pillard, |
330,000 a yeas, after i
Cldest Bordefle, N.Y.
buthels typically neta
earn an average of $2.0

22}, See Binghan
priately regarded as o
PtV B,

222, SeePillard 5
223, See Pringle,
224, PiHard, supre
225, See Pringle, .
226, legal brothel

214, The Mustang Ran
the school district. See
of the eounty's $4 mill
wWition 10 personal, pt
Friend in Lobbyist, SAN

227, See eg., Prir

228, See Bingham




CT3533

“ties
cbany
ughout
wee k-
itution,
A% Ve
rothels

i serve
brmt to
exXams
impose
‘ge dis-
mitted,
-stitutes
'k, they
s by S
1©n.

e three

hours &
114 and

gL &

t Tourism
i} wOme
as Vegas.

i is fairdy
street sob
the howds

- Trnothy

3, 1994, ot

B cily ¢ift
Yas, suaprd

355_' 0001 COMMERCIAL SEX

gh oth-

561

) o5 do not.21? The brothel owner takes fifty percent of gross earnings, in
{4 Ldition to the charges for room and board. But even after this cut, women
4 smaller brothels net $500 to $1500 a week, while those in larger estab-

jshments earn more 22 Brothel owners typically regard women as inde-

¢ gendent contractors and do not provide them with health insurance, work~
¢ compensation, unemployment insurance, vacation pay, or retirement

benefits 21

Licenced sex workers have very low rates of venereal disease infec- -
fons. 2 Simee 1986, no licenced brothel worker has tested positive for
HIV. 2 “[TThe operation of regulated brothels has eliminated any violence
in the houses themselves, " Brothel owners help the women in insisting
on cleanliness and safe sex.”?® Finally, Nevada’s legalization program pro-
rides significant financial benefits to state and federal governments in taxes

i onearnings, and to brothel owners, who customarily collect fifty to sixty

wercent of the worker’s earnings.?¢

The women who work in the Nevada brothels offer mixed evaluation

- of their experience, Virtually all report that they do the work only because

ey need money and do not see alternative ways of making it** Many
msent the extensive, and seemingly arbitrary restrictions on their liberty *28

i The owner’s share of fifty percent, plus rent and other expenses, seems ex-

Y. See Pringle, supra note 213, In some houses women pay for other services such as laundry,

weily venereal disease check, tips for house employess and maid services. See Bingham, supra note
294,

. See Pringle, supra note 213, Pillard estimates that in the late 1980s, the average brothel

§ vuder brought in $100,000 a year; $60,000 of that goes fo the brothel owner and $40,000 to the
§ W See Pillard, supre note 9, at 47 1a 1995, full-time workers at the Mustang Ranch netted

00 # year, after paying the ranch and taxes, See Evelyn Nieves, Shurdown Looming at Nevada's

Oldest Bordello, N.Y. TIMES, July 19, 1999, at A10. Another report says thet workers in the legal

tels typically net aboat $75,000 a year and pay taxes, while the illegal sex workers in Las Vegas

- B averge of $2,000 to §3,000 a waek ax-free. See Appleby, supra note 214,

21 See Bingham, supra note 212, at 93, The legal question whether this rlationship is appro-

: i‘;&@ regarded as one of an independent contractor of an employee i complex, See discussion infra

VB

B2 See Pillasd, supra note 9, at 47.
. See Pringle, supra note 213,
24, Pilard, supra note 9, at 47,
235- Se Pringle, supra note 213,
}13‘6- Legal brothels generate an annual 3200 million of taxable income. See Appleby, supra note
% The Mustang Ranch is the third largest employer in Storey County, after the Kan Kan factory and
ichoot district, See Nieves, supra note 220, It pays the county $300,000 a year in mxes, one-eighth
tounty’s $4 million budget In 1997 Lyon county collected $200,000 from brothels in fees, in

: ?‘55”"_ 0 personal, property and business taxes, See Jennifer Coleman, Bordellos of Nevada Have
§ ey Lobbyisr, SaN DIEGO UNION-TRIB., fune 25, 1999, at A3.

g ¢ e.g., Pringle, supra note 213,
See Bingham, supra aote 212, al 93.
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cessive. It is not clear what useful purpose is served by police registratio,

and it imposes enormous costs on women. According to Ellen Pillard:
Regulation which requires the identification of women in prostitution
and periodic health exams has led to the stigmatization of these
women. . . . These practices make it difficult for prostitutes to maintain g
“normal” life outside their work and compound the problems they have
when they want to stop work as a prostitute.”%

On a more positive note, some women consider themselves profes.
sionals and assert that they are treated with respect by the customiers and
brothel owners.?* Perhaps the most significant fact about legalized com.
mercial sex in Nevada is that a thousand women choose to do it. Far more
women work in the illegal free market in Nevada, with fewer restrictions
and no requirement to share income with a brothel keeper.! The fact tha
one thousand Nevada women choose 1o work in the brothels speaks vol
umes about the poor economic opportunities available to women, and aboyt
the dangers involved in illegal sex work. '

In short, the Nevada systern is not a feminist model of legalized com-
mercial sex. Tt serves the interests of men, of brothel keepers and of tax
collectors. But it does so while imposing heavy, and seemingly unjustified
burdens on working women. = :

Hawaii. Beth Bailey and David Farber provide a richly detailed pic-
ture of regulated commercial sex in Hawaii during World War IL** From
the early 1930s until 1941, the regulation of commercial sex in Hawail
followed a model similar to that in Nevada today. Local police authorities,
led by Police Chief William Gabrielson, allowed brothels that provided the
police a hefty monthly payoff of $30 per woman,*® and enforced rigid
constraints on the women who worked in the brothels.”* In the pre-War
years most women

found their lives in Paradise & boring, degrading routine ruled by often

_ brutal masters, A few months was all they could take. Some probably

229, Pillard, supra nots 9, at 46,

230, See, e.g., Pringle, supra note 213,

231, See infra note 235, _

232, See generally BETH BALEY & DAVID FARBER, THE FIRST STRANGE PLACE: AN ALCHEMY
OF RACE AND SEX IN WORLD Wag 1T Hawau (1992},

333, Seeid at 112,

234,  Sex workers wese recruited from the mainland, registered and finger printed by the potics,
and instructed in the vice squad rules. A sex worker could not visit Waikiki Beach, bars, or better cless
cafes. She could not own property or an automeobile, or have a “hoyfriend™ She could not leave the
brothe] after 10:30 p.im., attend dances, ride in the front seat of 2 taxi oy with a man in the back. She
could not phone the maiuiand or wire money these. See id. at 109,
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earned what money they needed in those few months and left the trade.
Others were ordered by the vice squad to return to the West Coast. >

T 1939, with the influx of military personnel and war workers, that
pattern began to change. A key agent of change was one sex worker, Jean
0'Hara. She had come to Hawail in 1938, after a life in commercial sex in
(hicago and San Francisco. When she refused to abide by the curfew and
ather restrictive rules, the vice police beat and arrested her. She sued them
for $100,000 in damages. The police dropped their charges, and she
dropped hers, The police regulation of sex workers “while not revoked at '
#is time, suddenly could not be enforced with the same enthusiasm "2

After the attack on Pearl Harbor, on December 7, 1941, the brothels,
ke most businesses in Hawaii, shut down for several weeks. “[Tlhe
women of the houses, who were far closer to the injured sailors and en-
listed men than most of the islands’ residents, hurried to help.*”’ Madams

i mmed brothels over fo the miliary to provide living space for the wounded.

The women quietly moved into houses around Honolulu.

As the number of U.S. servicemen and war workers in Hawail grew,

{ w0100 did the demand for commercial sex. The Islands were placed under

federal martial law. Frank Steer, the Army major who headed the Military
Police, did not share the retributive attitude of the local vice police 2
Major Steer’s tolerance of the commercial sex workers was directly con-
trary to explicit federal Congressional policy >*® Soon after the brothels re-
opened after Pearl Harbor, the madams gathered and agreed to raise their
mrice, for a three-minute session, from $3 to $5.24

In the months after Pear! Harbor, local Police Chief Gabrielson sought
B reassert authority over the women who had moved into private homes
aound Honolule. When the local police sought to evict and arrest them,
te women sought help from the military authorities. When the military

- Wthorities offered them moral, but not practical, support against the local

e ———
B g
B6 14 ac116,
B Idoa 117,
B8 Seeid.
. g July 1941, in preparation for an expanded armed forces, President Roosevelt signed the

Yy &, o
3 &Y_A“ Providing that where loca) officials were unwilling or unable to eliminate prostitution, federal

9
“&ES were aathorized fo assume authority to do so. Between 1941 and 1943, federal military
Orities _dosed J00 vice distiicts located near U.S. military installations. See id. at 98.89. The mili-
Hthorities in Hawail decided to ignore the May Act. United States military awthorities have often

1o " ; .
3 KE;‘;:? or facilitated, commercial sex opportunities for fighting men. See CYNTHIA ENLOE, DOES

ECOME YOU? 32-45 (1988).
See BAILEY & FARBER, supra note 232, at 116-17.
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police, the women went on strike. For three weeks they picketed outsig, Wh
police headquarters®*! The commercial sex workers agreed to Maje 0. tod
Steer’s demand that they keep their prices at $3. “But they were damneg i w;iS'SG .
they were going to allow the police to bully them and force them to mig :

T . X Penence
the good living that their profits could afford. . .. They struggled not g, | gervices
better pay but better treatment, for full rights of citizenship.”**? ; fence T

The military asserted its authority and reached a compromise that ). i of comn
lowed the women “to live outside the brothels and appear in public so long prothels
as they kept their business to the brothels and behaved in an orderly fashioy oppOItur
both inside the district and out.”**® The women cheered the decision ang enabled
the local authorities accepted it, knowing that they had Httle choice, ket woul

. . , . ive con

Legalized commercial sex in Hawail from 1941 to 1944 presents » E;?dc thy
complex picture, Hotel Street, where the brothels were located, offered en ’fr01
bars, pin ball, penny arcades, tattoo pariors, photos with Hula girls, shoe Ee oBPo
shines, popcom, postcards, and keepsakes. People stood in line for every- gbtaii?bf
thing. In 1942, 250,000 men a month stood in line for hours and “paid
three dollars for three minutes of the only intimacy most were going to find
in Honolul1.”?**  “[Slome of the young men going up the steps to the
brothels would die, never having had any other woman than the three. Ma
dollar whore they had bought while drunk in broad daylight in Hono- WOTTIEN '
ule.*?% “Most of the time, the overwhelming experience of Hotel Street to punis!
was one of boredom and disappointment. The men were looking for inten- penaltie:
sity or contact with another human being. By and large, they found nel- . | dons im
ther.”**¢  Immediately following their visit to the brothel, men went fo S monly, ¢
military prophylaxis stations next door and again they stood in line.? ! misdem

In 1944, as the military threat to Hawaii ended, civilian anthorities re- some ste
asserted control, first forcing women back into the brothels, and then clos- s
ing them all together.*®® The military authorities did not resist, in part be- 250. &

o . . . 2518
cause penicillin had just become available fo treat the venereal diseases Male Custe
servicemen picked up as a result of a less controlled form of sex-for- 1 Whores in
money.?*? ' | 1L &Fem

[~ VR

{ sittional,

241, Seeid at 123, 5 {eorge, 60

242, Fdat123, 1 peson shal

343, Id at 124 : I Htetion™), .

284, Id. 2098 253. 1

245 I a9 altes for bl

246, Id at97-98. ’ “the comim

247, See id. 2t 106, 254

: 248, Seeid. at 12930, 235,
: 249, Seeid at130. P 1nn62-g,
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What does this fascinating story tell us about commercial sex in the
y8. today? One obvious response is that the situation in war time Hawali
was 50 foreign and unusual that nothing useful can be learned from this ex~
perience; the U.S, has often tolerated or even sponsored commercial sexual
rvices for military men in time of war 2 Nonetheless, the Hawaii expe-
rence may offer some general insight. The concentrated brothel structure
of commercial sex in Hawati-with services confined to brothels and the
prothels confined to a particular area-—was a source of both oppression and
opportunity for the women who worked there, Concentrated organization
enabled the madams and the authorities to keep prices low, when the mar-
et would have allowed the women to charge more, and to impose restric-
#ve conditions on the women who worked in the brothels. On the other
nand, the concentrated structure facilitated measures to protect women and
men from violence and sexually transmitted disease, and provided wornen
the opportunity to organize collectively to negotiate with those in control to
obiain better working conditions, if not better pay.

(, PUNISHING THE BUYERS

Many feminists who reject the imposition of criminal penalties on
women who offer sex for money suggest that a better alternative would be
1o punish those who offer to buy. ! Most U.S. states impose more serious
penalties on people who sell sex than on those who buy. A few jurisdic-
tions impose no criminal sanctions on the men who buy.2? More com-
monly, states following the Model Penal Code?? classify prostitation as a
misdemeanor, but patronizing a prostitute as merely an infraction.” In
wme states the formal law now treats buyers and sellers equally. *

L

250,  See generally ENLOE, supra note 239.
Bl See, e.g., Julie Lefler, Shining the Spotilght on Johns: Moving Toward Equai Treatment of
Male Customers and Femele Prostitites, 10 HASTINGS WOMEN'S L1 11 {199%); Mincuche Kandel,

Whares in Court: Iudicial Processing of Prostitutes in the Boston Municipal Cours in 1990, 4 YALE

L. & Fovivians 379 €1992), Baldwin, supra note 44,

_252- See, e.g., Plas v, State, 598 P.2d 966 {Alaska 1979} {female only prostitution statute uncon-
Wtutignal, but sox bias can be severed from standte; prosecution of fornate prostitate stands), State v.
George, 602 A.24 953 (V. 1991) (rejecting an egual prowetion chaflenge to & syl providing that “a
- Berson shalt not procure of solicit or offer to procure ot solicit a female person for the purpose of pros- .

Uton™, See also Lefler, supra note 251, at 17 n.47,

! 253, MopeL PENAL CODE § 251.2(1980), The American Law Institute explains that harsher per-

i dlties foyr buyers are unrealistic since prosecitoss, tudges, and juries would disregard such laws due 1o

e common perception of extro-marital intercourse as 2 wisdespread practice.” Jd. at amt. 6.
134 See Lefler, supranote 251, at 13 nn.56-61
55 See e 2., Mass GEN. Laws ANN. ch. 772, § 53A (West 1997}, Lefler, supra not® 251, at 18-

- Bans2.63,
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Fven where formal legal rules apply equally to buyers and sellers Ja,,
enforcement resources, including undercover agents, are typically directeq
to prosecuting the women who sell, rather than the men who buy ** aAg.
Massachusetts amended its law in 1983 to make buyers and sellers equally
guilty, 263 women, and not a single man, were arraigned on charges of
prostitution in Boston in 1990.257 A common explanation for the dispariry
is that police use male decoys who pose as potential customers, and not
female officers posing as sex workers.2® Some sex workers have chyl.
lenged these patterns of discriminatory law enforcement practice as a vip.
lation of constitotional gender equality norms. But even where the facts
establish dramatically different enforcement efforts that target the women
who sell, and ignore the men who buy, courts have refused to find an equal
protection violation® General standards of gender equality under the

246. In San Francisco in 1977, 2,938 people were arrested for prostitution and only 323 wers ar

" rested as customers, See Kate DeCou, U5, Social Policy on Prostitution: Whaose Welfare is Served?, 34

New ENG. 1. ON CRIM, & Civ. CONFINEMENT 427, 435 (1998). In Massachusests, from 1988 1993,
0% of women in county jails were incarcerated on charges of prostitution, while those charges applied
o only two percent of men, See id. st 536,

1596 FRI statistics are not ifeminating. They report the following numbers of areests for “Pros-
vitution and Cornmercialized Vice.” This category includes; prostitation; keeping a bawdy house, dig-
orderly house, or house of il fame; pandesing. procusing, transporiing of detaining women for immorad
purposes; oF any atterpt 1o comimit any of the above offenses, The FBI staistics do not differentiate
between sex workers, male or female, Customers, of pimps. Here are the numbers, for what they are
worth,

Total arrests in 1996; 81,036
Arrests under 13 140

Arrests 15418: 2397
Miale arrests: 31,217
Arvests under 18 504
Female arrests: 46,954

Agrrests under 18 550
DUREAD OF JUST. STAT., supra note 12, at 326-27 1b1.4.6, 334-35 Hl.4.7, 337 H149.
257, See Kandel, supra note 231, at 334-35.
258, See id. at 335,
959, See People v. Superior Ct., 562 Pd 1315 (Cal, 1977 State v. Tookes, 699 P.2d 983 (Haw.
1985): Young v, State, 446 N.E2d 624 (Ind. Cr. App. 1983); People v, Burton, 432 NY.8.24 312 {City
Cr. 1980} (2t accepting facenal allegations that enforcement efforts ame targeted ot women who sell

* rather than men who buy, but rejecting cqual protection claims of diseriminatory law enforcement). Bt

see Commonwealth v. An Unnamed Dafendant, 492 N E2d 1184 (Mass. App. Ct. 1986}, in which e
coust roversed a woman's convicton finding that diseririnatory pattems of law enforcement weit
based on gender. See also Inre P., 400 N.¥.8.2d 455 (Fam. Ct. 1977, rev'd on ather grounds, fnre
Dora 7., 418 N.Y 5.2 547 {App. Div. 19793 Tn 1976, of the 2,944 female prostitutes arrested, only 80
of their male patrons were charged with a viclation. This data supposts the conchugion that thost a5~
signed the task of enforcing the law harbor the attiude that women who sapply sex ae jminoral
" whoteas the nen who demand their services are considered blameless. Id, at 460, See generally L efier,
supra nots 251, at 23-26 mn.97-128.
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1.5, constitution smake it exceedingly difficult to establish a claim based on
jscrirminatory patterns o effects, 0 '

In the 1990s, a growing number of communities have sought to apply
s pew range of sanctions to punish men who buy sex, including: public-
iy 2! impounding antos, 262 revoking drivers licenses,?® and requiring
cstomers to attend «chool 2 The difficulty with these new penalties is
sat they can do both too cnuch and too litile. Some localities impose sanc-
jons on the basis of arrest, rather than conviction, 263 raising serious prob-
ems of due process and fundamental fairness. 5 However, when costom
s are actively prosecuted, they are rarely convicted, When confronted
with the threat of a penalty more serious than a fine—1oss of a car or driv-
ors license, or publication of a photo-—defendants resist, delay, and plead to

960, Under the federsl Bqual Protection Clause, discriminatory effacts do not matter unless there
savidence of n discriminatary purpose 01 intent: . '
“Thecrirpinatory purpose,” hOWever tmpties more than intent 8 violagion or iptent as aware-
ness of consequences. Tt implies that the decisionmaker . . . selected of reaffirmed a particular
course of action at least in part "hecause of and not merely "in spite of" 1ts adverse affect
wpon an identifiable group. '
Personnel Admm'r of Mass. v. Feeney, 442 LS. 256, 279 (1979) {citations omited).

961 See Courtney Cuyton Persons, Jex in the Sunlight: The Effectiveness, Efficiency, Constiti-
tonality, and Advisability of Publisking Names and Fictures of Prostitutes’ Patrons, 49 YAND. L. REY.
325, 1526 {1996). This was the approach followed 18 e Sovier Union, which published the names of
% “Buyers of the Bodies of Women” on workplace bulletin boards. LBEO KANOWTLZ, WOMEN AND
TELAW 17-18 (1989}, .

963, See Baldwin, supra note 44, al 75; Anthony Cardinal, Prositutes” Clients Take an fmpound-
ing in Vice Crackdown, BUEralLO NEWS, Jan. 75, 1994, at 1, Kevin Fagan, Oakland w Seize Cars in
Drug, Proseitution Cases, SF. CHRON., Sept. 22, 1997, at AlS; Chaglie Goodyear, Police in ontra
Eﬂm Back Propused Law to Deter Prostitution: County Ordinance Thdt Would Force Customers 1o
Forfeit Their Cars, $.F. CrrON,, Oct. 13, 1988, ot A8, Yumi L. Wilson, Oakland to Begin Selzing
i‘;z;s’ Cars: New State Prostitution Law Will Focus on Men Who Pay for Sex, S.F. CHRON,, Dec. 27,

YAt AL

263, Minnesota provides that a notation will be placed on the license of a patron of 2 prostitute
#ho uses & vehicle in committing the offense. See M. STAT, ANN. § 609.324 (West 1994). See Bv-
g“{akggiot}be & Sue Gibel, Impressions of a Public Policy Initigtive, 16 HAMLINE 1 Pue.L. &POL'Y 1,

43,

264, See Rebecca Bragg, Penitent Johns See Other Side at 'School: Information Blitz Leaves
gﬂgy Shaken up Over Prostitution, TORONTO STAR, Mar. 23, 1697, ot A6, Janice L, Habuda & Henry
Py avis, City Tries New Approach 1o Oid Problem, BUFFALO NEWS, Oct. 27, 1996, at Al; Gromex
L 2rs, Ir., The Class No One Wanis to Repeal: Thase Arvested for Soliciaton Sent to John School to
m:??:hlasxfm, Kan. Crey $TaR, Aug. 31, 1997, 2 BL Tohn Lyons, S.F. Class Teaches Prosiitute CH-
min ; )Pme of Vice, SACRAMENTO BeE, Oct. 9, 1997, at Ad {men pay $500 fine and attend a one day
Sujés. See Tustin Amote, Proposal 10 Repeat Prostitution-Seliciting Law 1o Go Forwuard Without
i port, _RO':'JKY Mounram News (Dever), Aug. 5 1998, at A28 {popular suppont for a policy allow:

¢ publication of photos upon amest and before conviction); Chet Barfield, Dear John: If You're

2%2: Your Photo Mighs be Published, SAN IEGO UNion-TRIB., Nov. 5, 1994, B2
g h}; See Wisconsin v. Constantineay, 400 U.8. 433 (1871); Henry Paul Monaghan, Of "Liberty”
{ " Properry™, 62 CORNELL L. REV. 405 (1977)-
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2 lesser offense to avoid the sanction”” Some communities deal with gy,
problem by impounding the car upon arrest and imposing substantial sape.
tions, even when the criminal charge is dismissed.?® In some cases the car

seized is the defendant’s family’s only means of transportation 26

Perceived excesses in the application of punishment to arrestees, ang
in the application of sanctions that seem disproportionate to the offense
led some to reject these new forms of sanctions as arbitrary and unfair 27
In 1999, Congress considered limiting the power of local authorities 1
seize property in drug cases, recognizing that the financial incentives ra.
ated by the forfeiture law may have become 100 strong in some communi.
ties.?’! While some of the defendants in these new sanctions cases raise Je.
gitimate clalms of fairness and proportion, Professor Margaret Baldwin
observes that police agencies, and the public at large, are reluctant to ex.
pose custoimers to embarrassment because they are “mostly white, married
men with at least a little disposable income. Real people, that is,"%"?

Women who work in commercial sex generally oppose these new
programs to impose more effective punishment on their clients. According
to Wendy McElroy:

‘The force of such laws will not determine, and historically never has de-
termined, how many women will tuzn to the streets. But prostitute ac-
tivists arguoe, the laws will discourage a cerfain class of men from seek-
ing out streetwalkers. Men who are married, with respectable careers
and a reputation to protect, will not risk being publicly exposed as a
john. On the other hand, men who are criminally inclined toward pros-

267,  For example, in Oakland in 1992 and 1993, 93% of defendants pled goilty to the Jesser erime
of disturhing the peace when confronted with the possibility that they would Lose their car. See Wilson,
stepra note 262, at Al See also Lefler, supra note 231, a1 27-32 nn.131-75.

268, I Tekster, Michigan, the average cost to a man accased of soliciting from an antomobils i
$2,225, even when the charges are dismissed. The charges include: court costs (500}, vehicle recovery
{56503, towing ($75), legal bills ($1,000). “Inkster collects as mmuch as $320,000 a year from & prosi-
tution sting operation that critics say is little more than a fund.raising drive run by the police.” Norman
Sinclalr, Inkster Profiis in Sex Sting: Chty Makes Thousands From Prostitution Operation; Accused
Ken Claim Entrapment, DETROIT NEWS, Oct, 28, 1998, at AL

269 Seeid. See also Lefler, supra note 251, at 28 1. 140 {observing that California law doss nat
allow the seizure of cars i the vehicle is the only means of transportation for the family of the acoused,
but that this “lmits the law's applicability and effectiveness,” since at the moment of sefzure it is diffi-
calt to know the irmpact on the defendant’s family).

210, See Editorial, City Council's Bad dea, SACRAMENTO BEE, Jan. 22, 1999, at B {“To use this
Draconian and constitntionaliy suspect police tactic in risdemeanor prostitution and drug cases is buth
wrong and unjust."); Sinclair, supra note 2638,

271 See Cary Fields, Senate Hearing Takes Up Debate over Police Seizures of Property, USA
Topay, July 21, 1999, a1 A6; Cadl Rowan, Editrial, Stop Unconssinutional Seizures, DENVER POST,
Juby 27, 1999, at BT,

212, Baldwin, supra note 44, st 74,
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stutes will not be discouraged by the prospect of a police fine. Thus,
police/feminist policy keeps peaceful johns off the streets and leaves
women to compete more vigorously for johns and screen less rigorously
those who approach them.””

The pattern in which women who sell are prosecuted and men who
buy are not is egregiously wrong, both from a ferninist point of view and in
wrns of more general egalitarian, democratic values. Should ferninists
then welcome this new effort to impose effective sanctions on men? It
wems unlikely that these new enforcement mechanisms will end commer-
cial sex and likely that they will impose costs and burdens on women who
«ll sex for money, On the other hand, enforcement efforts targeted at men
may focus public attention on a gender discriminatory law enforcement
pattern that has too Jong been ignored. Because the men who are the tar-
gets of this new enforcement effort are better able to command public sym-
pathy, enforcement of sanctions against men who buy may lead people to
question the wisdom of the criminalization of commercial sex. In the short
am, imposing new sanctions on the customers seems to harm rather than
provide concrete help to women who work in commercial sex. But as a
strategic move, it might help them, as well as the general cause of gender
squality.

D. PUNISHING THIRD PARTIES WHO PROMOTE AND PROFIT
FROM COMMERCIAL SEX

A second common feminist proposal is to enhance and strengthen en-
forcement of criminal penalties against third parties who promote and
profit from commercial sex.*™® The laws prohibiting pimping or pandering
are broadly drawn. Pimping laws make it a crime for anyone to benefit
economically from the earnings of one engaged in commercial sex.’””
Pandering, which is criminal in many states, is equally broad?’® Prosecu-
tions for pimping or pandering are rare, particularly relative to prosecutions
of women who sell sex, or even of men who buy.*?’ Perhaps this is be-

e,

273, McElroy, supra note 2, at 338,

74 Sge, e.g., Chamallas, supra note 54, at 831 ("] discern a wend here to regard economic pres-
e a5 an ynacceptable inducement to sex and to create a range of legal sanctions W discourage eco-
Temicalty coerced encounters, even if such sex is not subject to direct criminal sanctions."), Radin
(i987), Supra pote 68, at 1924,

275, See David Vestl, Pandering; Procuring; Pimping: Promoting Prostingtion, 63-C AM. JUR.
B 17-23, 1724 (1964).

296 Speid .

V7. Thers is virmally no data, but the empirical and legal Hterature of commercial sex reveals
dmost no evidence of prosecation for pimping or pandering. FBI statistics, see supre note 12, do not
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cause it Is more difficult to prove offenses under these laws than i i
prove buying or sefling, or perhaps it is because pimping and panderiy,
iess common.

8 in
Bare

The behaviors and relationships criminalized by these laws are com.
mon in the U.S. today and vary from the reprehensible to the laudab)a
Laura Sanchez, in her magnificent study of commercial sex workers i ,
Midwestern city, describes many examples of troubling relations that viq.
late these criminal law norms. One man “frequently lured girls as young ag
13 or 14 off the South Evergreen strip by offering thern money or prom;s.
ing to take them ‘to party’ at his house,” persuading them to have sex wig,
others, and then paying them much less than promised®”® Sanchey re.
counts the story of a girl, Meagan, “compelled into street prostitution by
pimps”: 27

At age 12, Meagan had run away from home and was “hanging out
downtown” when she met a guy who later became her boviriend: “Here
wasg this older guy telling me he loved me, and that made me feel secure,
i finally realized he was a pimp after about one month. People told me.”
Meagan then went on to detail how her “boyiriend” eventually con-
vinced her to start turning dates:

Meagan: Darryl needed some money and asked i ¥ would work, and
I said no. Finally I said I'd iry it once, so his brother's
girtfriend took me out. I didn’t know how much money o
charge, 0 I came back with too little money, and he beat
me up severely. '

L.8..  How much did you get?

Meagan: Ninety dollars. I didn’t want to leave him and the security
I had. But he changed. He became highly controlling. 1
couldn’t talk to anyone, especially black men. The beat-
ings still occurred; he would get mad for no reason. I had
to go 1o the hospital twice. I was 14 by that time 280

Meagan’s story suggests that Darryl is guilty of both plmping and
pandering, as are his brother and his brother’s girlfriend. While we know
little about Darryl, on Meagan’s report he is a serious criminal wrongdoer.
But what s it about Darryl’s conduct that warrants ¢riminal condemnation?

distinguish these offenses from other sex vice crimes. The Westiaw Synopsis of criminal appetlate
cases lists virtually ol the convictions that are appealed. A Taly 26, 1999 search revealed only 303
cases in the U.S. since 1980 which menton pimping, pandering, or promoting prostimtion. While most
critninal convictions are never appeaied, the number suggests that prosecutions are few.

278,  Sanchez, suprg note 21, a1 56566,

279 I at 361

B0, Id at 361-6Z.
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15 it that he took Meagan in and made her feel secure? Had sex with her, at
age twelve? Asked her to help with their mutual expenses? Asked her to
yave sex with someone else for money? Beat her when she did not bring
wome enough money? The criminal law gives pretty clear answers to some
of these questions. Sex with a twelve-year-old is statutory rape.”** Beating
her is assault and battery. But it is difficalt to see the evil in “taking her in
wd making her feel secure” or in asking her to help with common ex-

ses, even though legal wage eaming opportunities for twelve-year-olds
ure limited. Would criminal prosecution of Darryl as a pimp add anything
10 prosecution for assault and statutory rape? Would prosecution as a pimp
«dd anything to the protection of Meagan? Most important, why did Mea-
wan leave home and why did Darryl look like the best option available to
her? Most of the heart wrenching stories that Sanchez tells of young
women’ & entry into commercial sex involve naive girls and women making
bad chotces, without the help of a pimp or a panderer,®?

For some women, the laws against pimping represent a serious burden
on personal family relations. When women who work in commercial sex
have voice in the development of public policy they reject laws making it a
crime to live “off the earnings of prostitution.”*®* Many women work pre-
cisely to support their children, parents or friends. Other women who sell
sex for money prefer to have a third person mediate the transaction, That
mediation can be benevolently protective or exploitative. Laws against
pimping do not distinguish among the worker’s child, mom, protective

481 See infra PastIV.A,

282, See Sunchez, supra note 21, at 560.61 (recounting that Helen and Mary, age 17 and 18, agres
b sex to get rent money). See also id. o 561 (indicating that Cory, age 14 ran away, moved in with
Wike, bacarne addicted to speed, and began trading sex for money when he threw her out).

283, Carol Leigh, A First Hand Look at the San Francisco Task Force Report on Prostitution, 10
HasTINGS WoMEN'S L1, 99, .34 {1999). The 1996 San Francises Task Force on Prostitation redom-
#ended that laws against pimping be repealed,

way festimony from prostitutes . . . that jaws against the “living off the eamings of
prostitution” are often used against families of prostitutes and against prostifuies working 10-
gether in vadous business arrangements. These Jaws inhibit organization for self-protection
and crisninalize consensual person relationships, and rumerous other aspects of prositutes’
lives. Legal Recormmendation IV, Task Force Report, Appendix D.
. {eitations omitted), In addition, the Task Force found that
{allthough pimping and pandering laws are ineffective and rarely used against those who ex-
ploit and abuse prostiutes, these charges are brought against prostirutes working together.
Women working in botels are harassed by security guards. Landlords often refuse to rent W
sex workers or overcharge for substandard accomodations. Sex workers who ate found out
may be evicted and end up working in the stpeets.
. #ng7. Similardy, the 1985 Australian Report of the Inquiry into Prosttution found that the laws
*Rainst pimping and pandering, while rarely enforced, were damaging to women and recomimended that

fey be repealed. See Neave, supra note 164, at 84,

s

Lt
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madam or an exploitative sex slaver. Anyone who derives financial benefy;
from a commercial sex worker is a criminal, This is odd. Providing eco.
nomic support to children, parents, family and friends is generally regarded
as a social good and is a significant motivation for work. So, too, inde.
pendent contractors often appreciate the value of having someone to recrut
and screen customers and mediate transactions. Those people, head hunt

ers, stock brokers, real estate agents, get paid for their services.

The obvious response is that a pimp is not a mom, a child, a protective
madam, or a good stock broker or real estate agent. The pimp recruits vul-
nerable young girls, sells them, enslaves them, and profits from them. Tha
hehavior is reprehensible and deserves punishment. But, if we are serious
about criminal penalty we need to define the crime with precision. A crime
that sweeps in the mom or kid who benefits from the wages of a sex worker
is not likely to focus on exploitation and is not Hkely to be enforced.

Bmpirical studies suggest that in the 1990s women were less likely to
have a relationship with a pimp. Atone end of the spectrum of commercial
sex work, higher class, educated, women who work in private settings are
able 1o negotiate their own transactions and use referral services only if
they provide value for money. At the other end of the spectrum, Jody
Miller’s study of street prostitutes who regularly exchange sex for drugs
found that “crack had altered traditional pimp/prostitute relationships, less-
ening the role of pimps on ¢he street as a result of prostitutes’ overiding
concern with ‘chasing the crack.’”?* Pimps are Jess interested in working
with drug addicted women, and the women are unwilling to give a pimp

" money that could otherwise be used to buy drugs.

IV, EFFECTIVE LEGAL REMEDIES TO PROTECT COMMERCIAL
SEX WORKERS FROM VIOLENCE, COERCION AND ABUSE

Commercial sex workers are vulnerable to viclence, rape and murdey,
and ofien the police do not take their complaints seriously 2 Further, the
jaw of statutory rape makes it a crime to engage in sex with a person under
the age of consent.”® Since the 1980s there have been dramatic changes in
the legal and social understanding of viclence against women in the United
States. These new understandings, laws, practices and services have not
been extended to commercial sex workers. This Part argues that existing

bt

284.  Jody Miller, Gender and Power on the Sreets: Strees Prostizusion in the Era of Crack Co-
caing, 426 J, CONY. ETHNOGRAPHY 477, 438 {1995},

285,  See supra Pat LA

286, See infra Part IV.A.
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state criminal laws agaimst rape, statutory rape, and domestic violence
should be mobilized to address the serious problems of the exploitation of
younig women and viclence against many commercial sex workers.”®” The
1994 federal Violence Against Women Act provides additional reme-
dies. 5 Nonetheless, the protection of existing criminal laws has been
systematically denied to women who sell sex for money, including teen
girls. Applying existing laws to protect women who sell sex for money re-

quires focused attention and rethinking of basic assumptions..

A. STATUTORY RAPE

One argument against abolishing criminal prohibitions against buying
and selling sex, as well as prohibitions against pimping and pandering, is
that such a change would send a message to young girls that commercial
sex s a legitimate life choice.”® While feminists and other observers dis-
agree about the extent to which young girls engage in commercial sex,?%0
whatever the proportion of teen sex workers, it is disturbing that any young
girls sell sex for money, whether they are coerced, forced, or voluntarily
shoose to engage in such conduct.

1t is difficult to define the age at which young people are capable of
engaging in adult activities. Some large, well-coordinated ten-year-olds
may be better drivers than many adults. Some young teens may be capabie
of authentic choice in relation to sex. Nonetheless, as a society, we have
established arbitrary presumptive rules. Kids cannot drive unti they are
sixteen or seventeen. In relation to sex, the law of statutory rape defines

287, Many people concemed about the protection of women who work in commercial sex have
vocated creation of a new tort law “which would establish & cause of action for compensatory and
Bunitive damages for women who had been coerced into prostitution.” MicheBe 5. Jacobs, Prostiutes,
Brug Users, and Thieves: The Invisible Women in the Campalgn to End Violence Against Women, 8
TMPLE POL. & CIv. RTS. L. REV. 459, 470 (1999). See aiso Baldwin, supra note 44, at 92; Giobbe &
Gibel, supra note 263, at 10. :

Yam skeptical that creation of the described civil cause of action would be helpful. To the extent
& woman is “coerced info prostitution™ by an individual responsible actor with money to pay a
32?587115!1?, existing laws against fraud, false imprisonment, misrepresentation, or breach of contract pro-
Yide remedies, However, women who sell sex for money are not likely to have access to lawyers to

b them pursue private causes of action and defendants are likely to be judgement proof. Coerclon,
_35"“‘-" and rape of women is a public, a5 well 25 a private offense and should be prosecuted effectively,
;famdent of the woman's ability to find 2 lawyer to take her private claim and o defendant sble to

Y. )

288, See infra Part IV.C. :
283, Personal conversation with Professor Malina Colemnan, University of Akron (Jan. 29, 1999),
See supra notes §7-58 and accompanying fext; VANCE, supry note 89, at 131,217, 350, Also
as poor as it is, suggests that a small proportion of sex workers are teenagers. See supra note

BB gy
3, N
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the social norm of the age at which unmarried young people are presun@_
tively unable to consent to sex 2% People disagree about the age at which
most young people develop the capacity to consent 1o §€X in an informed
and anthentic manner%2 These differences are reflected in the variety of
approaches that states take in defining statutory rape.”

Despite the laws against stafutory rape, sex is common among U8,
ceens. 2% Nonetheless, statatory rape is rarely prosecuted.?®® A handful of
reported cases confirm that statutory rape prosecutions could be pursned

291. The age of consent ranges from 14 to 18, most states set it a8 15 or 16 and differentiate based
on the disparity in age between the older and younger person. See RICHARD A. POSNER & KATHARINE
B, SILEAUGH, A GUIDE TO AMERICAN SEX LAWE 44-64 (1996). State law also defines the age at which
young people can mary, with or without parertal consent. See D KELLY WEISBERG & SUSan
TRELICH APPLETON, MODERN FAMILY LAW 208.09 (1998}

=97 Some feminists ave skeptical whethet adult women, much less teenage girls, are capable of
authentic consent to sex in & cuftare of pamiarchy. See supra nowes 59.60 and accompanying text. Oth-
ers respect the experience of eenage girls who perceive themselves capable of sexual judgment and
consent. See supra notes 61.63 and accommpanying text. Historically, the crime of Statutory rape conid
only be committed by a man against 3 woman and the central purpose of the law was 10 profect the

woman’s chastity, Statutory rape laws were
initially cnacted on the premise that young WOmEn, in CONMMSt 0 YOUDg men, Weis 0 be
deermed legally incapable of consenting to an act of sexual intercourse, Because their chastity
was considered particularly precious, those young women were felt to he yniguely in need of
the State’s profection. In contrast, young meh were assarned 10 be capable of making such

decisions for themselves.
Michael M. v, Superor Ct., 430 0.5 464, 494-96 (1981} {Brennan, 1., dissenting). In the 1970, most
jurisdictions made the statutes gender neutral, See id. at 492, in 1996, California rewrote its stabutory
rape law, making it gender neutral, providing greater penalties for perpetrators who are ovey 18-yeans-
0ld, or more than three years older than a minor. See Teenage Pregnancy Prevention Act of 1995, Cal.
“Legis. Sery. 789 (West 1996) {codified as amended at CaL. PENAL CODE § 261.5).
in Michael M., Justice Brennan, dissenting. expressed the view that minors, 83 well as adults, en-
joy a constiutionally protected right to privacy that places some limit on the state’s aathority "to make
consensual sexual intercousse among minors & crtmingl act” Michael M., 450 U.S, at 401 S, Justice
Stevens, also dissenting, disagreed, saying, T would have no doubt about the vaiidity of o state faw
prohibiting ali anmarried teenagers from engaging in sexual intercouwrse.” fd. at 497
293, Ses WEISBERG & APPLETON, supra note 291. Tn 1285, the age of consent under English law
was 12 years old. In 1576, it was reduced to ten and that was the age adopied by most of the original
States of the ULS. In the 1850s the age of consent was advanced 1o 16 in many jumisdictions, and o 18
in the 1910s. See Michael M., 450 U5, at 496 1.9 (Brennan, ., dissenting); Jane E. Larson, “Even 4
Worm Will Tumn wt Last”: Rape Reform in Late Nineseenth Century America, 9 VALE L.L. & HUMAR.
(1997} (describing }9th century forminist offort to raise the age of consent umder stelutory rape Taws).

294, The U.8. has the highest rates of unintended teen pregnancy of any developed nation in the
world, Elise F. Jones, Jacgueline D. Forrest, Stanley XK. Henshaw, Jane Siiverman & Aida Tores, Un-
intended Pregnancy, Contraceptive Practice and Family Planning Services in Developed Countries, 20
FaM. PLAN, PERSP, 53, 55 (1988). :

265 Data before the Supreme Court in Michael M. reveated that hetwseen 1975 and 1578, an aver
age of 61 juveniie males and 357 adult males were prosecated for stanutory rape 2ach year in Californie
In 1976, 50,000 California girls hetween the ages of 13 and 17 became pregrant, Michael M., 450 0.8
at 404 7.8 (Brennan, 1., dissenting). N
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wecessfully against men who buy sex from young girls ¢ Statutory rape
pzosecutions of men who have sex with girls who are under the state-
defined age of consent could send a powerful message. Rape, or even
statutory rape, is a far more serious charge than patronizing a prostitute. It
carries @ higher penalty and greater stigma. In addition, it seems that
prosecution of statutory rape would be relatively easy, as compared to
grosecution of coercion or a crime that requires proof of force and non-
consent. In statutory rape cases, the girl’s consent or the man’s belief that

che was older, even if she lied about her age, are not valid defenses.””

Some older cases suggest that juries and judges may be reluctant to
convict a man of statutory rape, if they believe that the girl offered sex for
money, even when the facts show a clear violation of the statutory rape
Lws. 28 Such cases underscore that such statutory rape prosecutions to
protect girls engaged in commercial sex are not likely to be pursued, or to
be successful, without a deep change in the attitudes and assumpiions of
police, prosecutors, judges and juries. Those issues are discussed nexi in

the context of rape and domestic violence.

B. RAPE, MARITAL RAPE AND DA’I.*E RAPE

The basic definition of rape has remained the same since the time of
Blackstone, that is, “carnal knowledge of a woman forcibly and against her

296, In State v. Greenberg, 3 51-year-old altorney was charged with “sexpal assault on & child,”
when he paid three 15- and 16-year-old girls for sex, after he met one of them whe was a dancer at a
nightelub. Nebraska law croptes an irrebutsble presumption that a person 16 years of age or younger
catnot consent to have sexual intercourse with 2 person over age 19, See State v, Greenberg, No. A-33-
1004, 1604 WL 387930, at *1 (Neb. Ct. App. July 26, 1994). The court rejected the defendant’s asser-
ins fhat he could not be convicted because the girls had consented, and because they were prostitutes,

e i, ap %2,

Tn Commonwealth v. Brown, 405 N.E.2d 424 (Moass. App. Ct. 1980}, the defendant meta 14 year
old gird a1 the home of a mutual friend. He touk her to a miovie and to his apartment, where they had
2. He then sent her to & bar, where another woman introduced her 1o men who paid her for sex. She
gave the money she received to the defendant.  The court rejected the defendant’s argument that he
conld not be guilty of statutory rupe because the young woman had opportunities 1 leave.

7. See supra notes 291 & 296.

298, For example, in Commonwealih v. Collin, 335 A.2d 383 (Pa, 1975}, the defendant picked up
*dvear-old gitl and spent four days having sex with her at his mailer. He pled guilty to forpication,
¥ convictsd of corrupting the morals of a minor, and paid 2 $100 fine. The jury acquitted him of
“afitory rape. He appealed his conviction and the appellate court majorlty rejected his claim that he
ould have been atfowed to introduce evidence that the girl had previcusly had sexual relations. Two
f”‘g_gﬁs of the seven judge panel dissented, expressing the view that gids who had a history of sexnal
®Hvites eould not be victms. “[Olne can envision cases of precocious 14-year-old girds and even
Piostityes of this age who might themselves be victimizers.” Mdat3310.
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will.”?* Feminist efforts to redefine rape as a crime of non-consensual sey

have failed.*®® Nonetheless, feminists have succeeded in obtaining changes

that have profoundly transformed the legal and cultural definition of rape,
Most states have abolished rules that required that the rape victim prove
that she offered “upmost” resistance.”®" Virtually every state has adopted
rules limiting evidence about the past sexunal conduct of rape victimg 302

Until the 1970s, every state provided that a person could not be con-
victed of a “sex offense” unless the testimony of the victim was corrobo.
rated by medical evidence or other testimony*® In the 1980s, virtually ajf
U.S. jurisdictions rejected special corroboration rules applicable only to
women who are victims of sexual assault’® Until the 1980s, courts al-
lowed defendants to argue and juries to infer that women who had pot
promptly reported an alleged rape had not, in fact, been raped; since the
late 1980s courts have allowed expert testimony to explain the reasons why
a rape victim might not seek police help promptly.®® Finally, some state
courts have read the requirement that rape be “forcible” to hold that the re.

CREv. 123, 127 (1992),

299, 4 WHLIAM BLACKSTONE, COMMENTARIES *210. For ohservations that the basic definition
has not changed see Donald A. Dripps, Beyond Rape: An Essay on the Difference Between the Presence
of Force and the Absence of Consent, 92 COLUM, 1. REV. 1780, 1780 (1952}, Steven J. Schulhofer, The
Feminist Challenge in Criminal Law, 143 U Pa. L. REV, 2131, 2171 {1993).

200, For cxample, Susan Estrich argues that the law should define “consent” fo recognize that
1o means no. See SUSAN ESTRICH, REAL RAPE 80-97, 102 {1987}, She also argues that courts showid
“understand force as the power one need ot use (at Jeast physically)” Susan Hstrich, Rape, 95 Yars
1.1, 1087, 1113 {1986). These broader reform proposals have not been adopted. See Schuthoffer, su-
pranote 259, at 2171-72,

301 See Stephen 1. Schulbofer, Taking Sexual Autonomy Sericusly! Rape Law and Beyond, 11
LAW & PraL. 35, 36-38 (1992).

302, See generally KaTHARINE T. BARTLETT, GENDER AND LAW: THEORY, DOCTRIMNE,
COMMENTARY 700 {1993); Harret R. Galvin, Shielding Rape Victims in the State and Federal Courty:
A Proposal for the Second Decade, 70 MINN_ 1. REV. 763 (1986) (summarizing rape shicld laws), Mo
rison Towrey, When Will We Be Believed? Rape Myths and the Meg of o Fair Trial in Rape Prosecu-
tions, 24 U.C. DAVIS L. REV. 1013, 1025 (1991} {describing and refuting common imyths about rape}.

Some civil Hbertarians and criminal defense counsel have criticized broad rape shield laws, ar-
guing that (o protect & defendant’s rights to a fair trial and confrontation, rape shield laws should iy 0o
individualized determinations, rather than blanket exclusions of evidence. See, e.g., David S. Ruden-
stein, Rape Shield Laws: Some Constitutional Problems, 18 W & Mary L. Rev, | {1576},

303, See United States v. Wiley, 492 ¥.2d 547, 350-51 (D.C. Cir. 1573},

304, See SARFORD H. KADISH & STEPHEN J, SCHULHOFER, CRBMINAL LAW AND I15 PROCESSES

" 371 (6th ed. 1993); Susan Swfan, The Proteciion Racket: Rape Trauma Syndrome, Prychiatric Labeling

and Law, 88 Nw, UL L. Rev, 1271, 131933 (1994},

303, See BARTLETT, supra note 302, at 703. Expents have helped judges and juries to nderstand
why wornen who have experienced “sexual violence” delay in telling their stories and offer inconsistent
accounts, Common patierns of denial, embammassiment, and self-blame lead o minimization and tom
cealment that make honest fact finding pamicularly challenging. See Kim Lane Scheppele, Jast the
Facts, Ma'am: Sexualized Violence, Evidentiary Haobits, and the Revision of Truth, 37T NYL. so. L
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nsual sex ;_-'.:quiremezzt is met by the force inherent in the act of sex, whenever the act i§

2 changes | sonconsensual *%  These widespread changes in formal evidentiary stan-

1 of rape. | fards treat victims of sexual assault more like victims of other crimes, and

im prove pake 1t significantly easier to prosecute rape,

s adopted I In addition to modifications of the rules governing evidence and proof,

ns. % | feminists persuaded states to abandon the formal substantive common law

¢ be con- { qle that a man is legally incapable of raping his wife. " In 1981, ten states

corrobo- ! flaly barred prosecutions of husbands for marital rape 3% By 1990, no

tually all ! state retained an absolute marital rape exemption, though thirty-five states

s only to  pplied special rules to marital rape® By 1994, only thirteen states “‘of- .
sourts al- ' forfed] preferential or disparate treatment to perpetrators of spousal sexual :
: had not | assauit, ™ The law in this area remains in a state of flux, with legislative

since the - proposals pending in most states*!!  Similarly, until the 1990s, the com-
soens why mon assumption was thaf rape was not possible in 3 dating context, where
wne state the parties knew one another and sometimes engaged in consensual sexual
at the re- elations.>'?  Here too, the law came to recognize the possibility and the

infury of date rape 3"

fed;g:;i‘;’; While all these changes in formal substantive and evidentiary rules are

wlhofar, The : temendously important, indeed essential, to the successful prosecution of
sexual violence against women, changes in rules are not alope sufficient

;‘:}f‘g‘;ﬁ;ﬁ;‘; - without deep changes in police, prosecutorial, and judicial attitudes and
ve, 95 YALE practices, These are discussed in Sections D and ¥ infia.
athoffer, su- .
Beyond, 11 306, See, e.g., State ex rel MUT.5., 609 A2d 1266, 1277 (N1, 1992) (the requirement of “physical

' i hre” is satisfied any tme a defendant penetrates a wornan against her willy; State v. Btheridge, 352
DOCTRINE, : S-E-2C_T §73, 630 (N.C. 1987) (holding that “force” may be “actual, physical force of . .. constructive
eral Couris: + lboree in the form of fear, fright, or coercion™,
laws) Mor- ] 307, See SIR MATTHEW HALE, 1 HISTORY OF THE PLEAS OF THE CROWN 628 {Ist Am. ed 1847}
e Prosecu- 393-_ See Lisa R. Bskow, Note, The Uliimate Weapon? Demythologizing Spousal Rape and Recon-
ont zane). i eprializing fis Prosecution, 48 STAN. L. REV, 677, 681 (1996).
1 Taws, ar 3 305 Seeid at681-82,

: P3O 14 om 682
uld rely on i UL Seeid.
1. Raden N2 See Beverly Balos & Mary Louise Feliow, Guilty of the Crime of Trust: Nonstranger Rape,

BMINN. L. REV. 599, 601-02 (1991),
PROCESSES N3 See Martha Mahoney, Legal Images of Battered Women: Redefining The Issue of Separation,
3¢ Labefing ZGMICH. L. Rev. 1, 6870 (1991) {poting that the concept of date rape was the product of feminist eft
TS to name a particularly damaging sexual assault that was socially permitied and to seek legal re-

understand dess). Sehuthofer argues that if female antonomy is to be taken sedously with respect to rape, it would
consistent Mean that individuals should be permitied “to act freely on their own unconstrained conception of what
w and cOR- beir bodies and their sexval eapacities are for.” Schuthefer, supra note 301, at 70.
le, Just the :
L. S¢n b
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C. DOMESTIC VIOLENCE

Since the 1970s, the U.S. has made dramatic transformations of te
law, legal practice, and popular cultoral understandings in relation to do.
mestic violence. Still, domestic violence is common.’!* “Recent surveys
estimate that as many as four million women are victims of domestic Vio.
lence each year and that three quarters of all women will suffer some vig-
lent incident in their lifetime.™*> Until the 1970s, the common social re-
sponses were to deny that domestic violence was common and to assert that
values of family privacy did not justify public intervention to protect
women. With the rise of ferminism in the 1970s, scholars began to docy.
ment police failure to respond to the pleas of women who sought protection
against domestic abuse,’'® and courts and legislatures required changes in
police practices. >’ Studies demonstrating that a policy requiring arrest of
men accused of domestic violence deterred further violence, and led to 5
wave of state laws requiring arrest in particular circumstances*'® Many
states reformed laws to make it easier for a battered woman to obtain pro-

3i4.  Determining the frequency and severity of domestic violence is difficult both because of gif.
ferent criteriz used 0 measure what constitutes abuse and because domestic viclence is grossly under
reported. The FBI provides figures that many regard as conservative. See Violence Against Women;
Victims on the Street and in Homes, Hearings on 5. 15 Before the Committee on the Fudiciary, 1004
Cong, (1881}, According to these figures, three 1 four million women are beaten hy their hosbands or
boyfriends sach year-on average one every 15 seconds) over one million of these sook medical assis-
tance, and as many as 20% of hospital emergency room cases are related to wife battering, See id at
37. Tour thousand women are killed each year in domestic viclence situations by their husbands or
parmners. Thirty percent of women who are homicide victims are killed by their husbands or boyfriends.
See id. a1 259.

The Department of Justice finds that women are more than ten times more likely than men o ex-
perience viclencs from an intimate. Women are 23 likely (o be the victim of viclence by an intimate 8
by & stranger of acquaintance. Women are six times more likely to report stranger violence than inti-
mate viclenee,  See U8, DEP'T OF JUST, VIOLENCE AGAINST WOMEN: A NATIONaL CRME
VICTIMIZATION SURVEY REPORT 6-9 (1904),

315, Deborah L. Rhode, Feminism and the State, 107 HaRY. L. Rev. 1181, 1193 {1994) {guoting
1992 Senute Tudiciary Committes data). See also DEBORAR L. RHODE, SPEAKING OF SEX (1998).

316, See Lawrence W. Sherman, The Influence of Criminology on Crimingl Law: Evaluating Ar- -

rests for Misdemeanor Domestic Violence, 83 1 CRIM. L. & CRIMINOLOGY |, 1] (1992). See alse
Sarah Mausolif Buel, Note, Mandatery Arvest for Domestic Violence, 11 Harv, WoMen's LI, 213,
217 (1988). : )

317, See Developments in the Law—Legal Respanses 1o Domestic Violence, Making State Instita-
tions More Responsive, 106 HARY. L. REV. 1851, 1557 (1993,

318, See Joan Pennington, Family Law Developments, 24 CLEARINGHOUSE REV. 925, 927 (1851)
{describing statutes). Other studies suggest that mandatory arvest has a deterrent effect only on suspects
who ate employed or otherwise “socially bonded” and may actuaily increase the lkelthood of recid-
vism.among snemployed suspects. See Shorman, supra note 316, at 30-33. Eleven articles debating
the methodologies and interpretations of these studies, including ferminist critiques by Cynthia Granl
Bownman, Lise A. Frisch, and Lisa G. Lerman, can be found in Symposium, Domestic Violence, 83 7.
Crp, b & CRIMINCLOGY 1 {1992).
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ective orders and to give such orders more effective force ¥ When
women strike back and injure or kill their attackers, the law has allowed

gxpert testimony to help dispel common myths about battered women and .

1o educate judges and juries about the dynamics of domestic violence and
e reasons that women remain in abusive situations.’?

The federal Violence Against Women Act of 1994 recognizes domes-
fc violence as a federal problemn and offers two types of federal re-

. sponses 2 First, the Act provides modest funding for services including

shelters, a national domestic abuse hotline, rape education and prevention
programs, and training for state and federal judges>** The Act also creates
a federal civil rights remedy for gender violence3®® The few cases that
have been brought have mired in the threshold question of the constitu-
ional power of the Congress.®

D. LEGAL RULES IN ACTION: POLICE AND PROSECUTORIAL PRACTICES

Reforms in the formal law of rape, marital rape, and domestic violence
are tremendously significant. But, changes in police and prosecutorial
policies and practices are even more important, In the early 1970s, grass-
roots battered women’s organizations developed from the feminist and civil

319, See Elizabeth Topliffe, Wiy Oivil Protection Orders Are Fffeciive Remedies for Domestic
Viclence bus Mutual Protective Orders Are Not, 67 3. L. REV. 1039 (1992); Marion Wanless, Man-
datory Arrest: A Step Toward Eradicating Domestic Violence, But Iy It Enough?, 1956 U, ILL. L. REVv,
333 (evaluating the effectiveness of mandatory arrest Jaws).

320, See Holly Maguigan, Battered Women and Self Defense: Mythy and Misconceptions in Cur
rert Reform Proposals, 140U, Pa. L. REV. 379 (1991,

321, See Pub, L. No. 103-322, 108 Star. 1796 (1994). Title 1, Safe Homes for Women, cretes a
federal remedy for crossing a state line with intent to injure or harass & spouse or intimate partner {codi-
Bedar 18 £1.8.C. § 2261 (1994)) and provides for inrerstate enforcement of protective orders {codified
®IBULC § 2265 (1994)). See William . Bassler, The Federalization of Domestic Viclence: An
Exercise in Cooperative Federalism or a Misallucation of Federal Judicial Resources?. 48 RUTGERS L.
#E\'. 1139 {1996); Salty Goldfarb, The Civil Rights Remedy of the Violence Against Women Act: Leg-
Bafive History, Policy Implications & Litigation Strategy, 4 J1. & PoL’Y 391 (1996); Michelle W.
g;;wﬁi:;g, Mote, For Betier or Worse: The Federalization of Domestic Violence, 98 W, Va, L. REV.

{1596,

1220 See R 1L.E.L. § 11546a) (1994) {shelters); 42 U.S.C. § 10418(3)21E) (nasional hot Hne); 42
U5C.§ 10418 {funding for rape education and prevention); 42 US.C. §§ 13701, 13991, 13992, 14036
(aining for judges).

325, See42U.8.C § 13981 (1994),

324, In Breonkalu v. Virginia Polytechnic, the Fourth Circuit, en banc, held that Congress lacks
Fower, under the Commerce Clause, to provide federal remedies against sexual viclence, See
Bronzkats, v. Virginia Polytechnic, 168 F.3d 820 (4th Cir. 1999) {en banc), cert. granted, 139 8, 1.
5205 (1999}, Other courts have rejected constitmtional challenges, but have not fleshed out the substan-
e contours of the civil action under VAWA. See, €.z, Liu v. Strinli, 36 F, Supp. 2d 452 (D.RL
1999)'. Ziegler v. Ziegler, 28 F. Supp. 2d 691 {R.D>. Wash. 1998} Crisonino v, New York City Housing
Ak, 985 F. Supp. 385 (S.DON.Y. 1997); Anisimoy v. Lake, 943 F, Supp. 531 (N.D. 1. 1997),
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rights movements.®® They educated police, prosecutors, and judges aboy,
the dynamics of domestic violence, and offered women more effective
protective services.’?® Several required police to arrest a suspect if there
was probable cause to believe that domestic violence had occurreg 3
Many prosecutors adopted policies against dropping domestic violeneg
prosecutions solely on the basis of the victim’s request,3®® Effective law

enforcement programs require focused concermn and commmitment,

Similarly, changes in police and prosecutorial practices are essentia] yo
the effective enforcement of the law against rape, including marital rape.
Many jurisdictions have created special units in the prosecutor’s office fo.
cused on rape prosecutions.*?® Lisa R. Bskow’s study of the prosecution of
rape and marital rape in four California counties describes the various ap-
proaches that prosecutors have taken to the prosecution of marital rape 30
There has been no comparable development in relation to the prosecution
of statutory rape or viclence against commercial sex workers.

E. BEYOND CRIMINAL PROSECUTION: PROVIDING SOCTAL SERVICES

Beyond law reform, and changes in police and prosecutorial practices,
providing protective and social services is vital to safeguard and empower
victims of both rape and domestic violence. In 1970 there were no shelters
for battered women; by 1987 there were more than 7003 In 1998, the
U.8. Conference of Mayors found that shelters for homeless peopie and
victims of domestic violence were often filled to capacity; thirty-two per
cent of requests for shelter by homeless families were denied in 1998 due

325, See SUSAN SCHECTER, WOMEN AND MALE VIOLENCE: THE VISIONS AND STRUGGLES OF THE
BATTERED WOMEN'S MOVEMENT 94, 185-89, 201 (1982},

326, See George B, Stevenson, Federal Antiviolence and Abuse Legislation: Toward Eliminution
of Disparate Justice for Women and Children, 33 WILLAMETTE L. REv, 847, 851-38 (1597},

327, Seeid ' '

328 See, ag., Cheryl Hanna, No Right fo Choose: Mandated Victim Participation in Domestic
Violence Prosecutions, 109 Harv, L. REV, 1849 {1996); Angela Corsilles, Note, No-Drop Policies in
the Prosecatton of Domestic Vielence Cases: Guarantee to Action or Dangerous Solution?, €3
FoRDHAM L. REV. 833 (1994}

328, See generally LEDA A, FAIRSTERN, SEXUAL VIOLENCE: QUR WAR AGAINGT RAPE (1993} (2 '

New York City prosecutor and head of the unit dealing with rape prosecutions discussing the issues).
See also id. at 129436 (discussing the prevalence of date and acquaintance rape and the need to farther
reform: prosecution practices in this area),

330, See Bskow, supra nole 308, at 698704,

331, See SCHECTER, supra note 325, at 185-201; Naomi B. Cshn, Civil images of Battersd
Womnen: The Impact of Domestic Violence on Child Custody Decisions, 44 VaND. L. REV. j0d1, 10—?
(1991). See gemerally FLIZABETH SCHNEMER, BATTERED WOMEN AND FEMINIST LAW MARING
{forthcoming 2600},
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4 o lack of sesources.?*? The demand for domestic violence shelters far out-

arips supply.®®  Similarly, rape crisis centers are indispensable in re-
gonding to the needs of rape victims.** There are important differences
petween rape crisis services and domestic violence shelters. Battered
wormen’s shelters offer emergency shelier, while rape crisis centers ¢o
sot 3 Rape crisis centers are more likely than battered women’s shelters
1o offer counseling about rape and to serve as advocates for victims during

terviews with hospitals and law enforcement officials ¢

E. COMMERCIAL SEX WORKERS AND PROTECTION AGAINST VIOLENCE:
THE POLITICS OF CHANGE

Commercial sex workers have not shared in the protections created by
he trapsformation in the legal, public, prosecutorial, and police under-
sanding of rape and domestic violence, or in the social services created to
meet crisis needs. Commercial sex workers are often victims of rape and
ofher forms of domestic violence.®” The police systernatically ignore their
complaints.”®® As a matter of formal legal rule, these women are not ex-
cluded from the protection of the law, unlike married women thirty years
ago who could not, legally, be raped by their husbands.™ As a general
matier, people who violate some criminal laws are not thereby barred from
claiming protection of the law. People convicted of speeding or tax fraud
are still entitled to protection if they are mugged. Nothing in the formal
whstantive definitions of the crimes of statutory rape, rape, assault, or do-
mestic violence excludes commercial sex workers. Nonetheless, reforms to
protect rape victims and battered women from abuse have not been ex-
tended to women who work in commercial sex. Indeed domestic abusers

332, See LS. CONE, OF MAYORS, A STATUS REPORT ON HUNGER AND HOMELESSNESS IN
AMERICAN CITIES: 1098, at 3. A 1999 Feord Foundation study found that S0% of homeless women and
children were fleeing abuse. See Joan Zorza, Women Battering: A Major Cauze of Homelessness, 23
CLEARINGHOUSE REV. 421, 421 {1991).

333, “Existing social ssrvices come nowhere ¢lose to meeting battered women’s needs for hous-
ing, child care, vocational aid, and related support services. These inadequacies are especially acute for
women of cojor.” Rhode, supra note 313, at 1154

334, See FAIRSTEIN, supra note 329,

335, See Eskow, supru note 308, at 686-87.

336, See id a1 686.

337, See supra Fart TV.C.

338, The San Francisco Task Force on Prostitution reported that prostitates “uniformiy expressed
fear and frustration that when they are victims of crime the police do not work to protest them or find

parperrators.” Leigh, supra note 283 at 31

339, See infra notes 308 13
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commonly defend themselves by asserting that the abused woman is 4 i women w
prostitate or a slut. 34 jaudable,
Experience in relation to the prosecution of rape and domestic v, L alegiimi
lence suggests that crimes of violence against commercial sex workers will { It is
be taken seriously and prosecuted effectively by police and prosecurors i agelnst V.
only if these people are trained and sensitized to the special problemg pre- lice, pros
sented by violence against women in commercial sex. Effective enforee. : The pligh
ment also requires that victims of violence must be given a reliable senge | earlier €
that authorities will listen to their complaints. The literature of reform i in ¢ from unc
relation to rape and domestic violence reveals almost no concern with the COMTRETC
situation of commercial sex workers. | happen ¥,
Domestic violence shelters often exphcztly exclude commercial sex i law enfo
1 10 COmx
workers. According to Baldwin: |
Domestic viclence sheliers remain in effect inaccessible to women and i In ¢
ghrls in prostitution, for reasons as precise as express policies excluding . ‘ 3gainst v
drug and alcohol dependent women from admission to shelters, as well L criticize
as denying access to women who engage in illegal activities of any ; rape and
kind . ... [Olnce women are admitted to shelters, thev often feel con- possibili
strained to lie about their circumstances, reducing the possible benefits 1 realistic
of proffered support to a painful farce.?*! | world in
Space is limited.**2 Women in the shelter may feel more comfortable | botween
if the excluded groups are kept out.>® Funders sometimes impose restric- b vielims |
tions.>* The only groups that offer shelter to sex workers threatened by i tute.  G¥
viclence are a number of small organizations that offer “rescue” services. ! tered we
BREAKING FREE, a non-profit organization founded in Minnesota in { wantto
1996 provides counseling, advocacy, job training, and referral services for iy cerned 2
iocess. K
340,  Sze LENORE E. WALKER, THE BATTERED WOMAN 114-15 {1972} (“Sexual jealousy is almost f Rel
untversaily prosent in the battering relationship.”). In one collection of 33 women’s accounts of their z sasier to
i

experiences being batiered, nearly one-third had been accused of prostitution of labeled as “whores” .
during the course of beatings and mapes. See GinNaA NICARTHY, THE ONES WHO GOT AWAY: WOMEN complal
WHO LEFT ABUSIVE PARTNERS 250 (1987}, Professor Margaret Baldwin observes that a woman seek- :

ing protection of the laws against rape and domestic violence ofien malies an affirmative clahm that she :

is not a prostitute. See Baldwin, supra note 50, at 81. 33,:2 3 :
341, See Baldwin, supra note 50, at 72-80. Cay and iegbzan victiras of domest:c viclence face P women we
similar exclusions. Minnesota provides refmbarsement only for services to women abused by a man, i brelia? ..
hence excluding lesbians, Indiana limits services to women abused by a spouse or former spouse. Ses ! feminist ke
Nancy I Knauer, Same-Sex Domestic Violence: Claiming A Domestic Sphere While Risking Negaiive : 347,
Sterectypes, B TeMp. PoL. & Civ. R78. L. REV. 325, 345 (1999, l 348,
342 See supranotes 331-34 and accompanying text. ? slace o liv
343, See knaver, supra note 341, a1 347, ! tance or at
344,  Seeid ) : Particular?

services ar
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women wanting to leave cormmercial sex work.?® While the service seerms
iandable, women who do not wish to leave commercial sex work also have

3 legitimate claim to protection aguinst criminal violence.

It is disturbing that commercial sex workers are denied protection
against violence. Cormmercial sex workers may be in greatest need of po-
fice, prosecutorial, and social services 1o enable them to resist violence >
The plight of teen sex workers is particularly compelling. As suggested
cartier, enforcernent of statutory rape Jaws against men who purchase sex
from underage girls seems feasible, justifiable, and likely to discoutage
commercial sex with teenagers3* But such an enforcement effort will not
nappen without a focused police and prosecutorial effort. Further, criminal
1aw enforcement does not address the pnderlying situations that lead girls
to cormercial sex.?*

Tn suegesting that it is time for people concerned about violence
against women 10 focus on the problems of sex workers, I do not mean
criticize earlier heroic ferninist efforts to expand protections for victims of
rape and domestic violence. Tn a legal and cunltural regime that denied the
possibility that a married woman could be raped by her spouse, it was not
realistic to imagine that a commercial sex worker could also be raped. Ina
world in which rape is something that only happens between strangers, not

hetween friends and sometime sexual partners, it 1s understandable that -

victims would claim legitimacy from the fact that they were not a prosti-
mte. Given the serious political and financial constraints under which bat-
tered women's shelters operate, it is easy to appreciate why they would not
want to deal with sex workers or teens, But, the movement of people con-
cerned about violence against wornen has achieved some substantial suc-
cess. Tt is now time to extend concern to a broader range of women.

Removing criminal sanctions against commercial sex would make it
easier to protect sex workers from violence and rape, because women could
complain without fearing prosecation, But, even if the criminal sanctions

345.  See Giobbe & Gibel, supra note 263, at 37.

6. Michelle S, Jacobs asks, “Can it be that in our campaign 16 bring an end to viclence against
Women we have inadvertendy excluded some women from the protection of our theoretical um-
brella? .. . Are there some women whose struggle to live free from violence is of no concern o us &8
ferninist legal theorists.” Jacobs, sipra note 287, at 460.

341 See supra Part IV A

188, Some girls become involved in commercial sex when they leave abusive homes and have no
slace to Tive, Others leave home because their parents tose their jobs, are terrainated from public assis-
tWce ot re evicted. See Sanchez, supra note 21, at 559-62. There s few shelers for teen women
Purticutarly if a girl uses drugs or has become tnvolved with commercial sex, few supportive social
Services aze available. See Baldwin, supra note 50, at 80-81.
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against commercial sex remain, much more could be done 10 apply genery
criminal law to protect these women from violence. Essex County, Ney,
Jersey offers one model of more effective police protection for commereia]
sex workers*” When Patricia A, Hurt became the county’s first biacy
woinan chief prosecutor, she announced that her top priority was to addre,
a series of unsolved murders of sex workers in Newark, New Jersey. She
created a task force of fourteen detectives who worked to develop trusting
relations with the women who work on the street. Task force members ar.
rested several people for crimes against prostitutes ranging from murder ¢,
sexual assault.>® The task force confronted a challenge in building cages
for a jury that rested on the testimony of commercial sex workers. But, ag
one member of the task force observes, “Just because you've prostituted
yourself, doesn’t mean that you weren’t beaten and raped.”*! When gex
workers come to understand that the officers know this, they are willing to
trust them and provide information. The officers encouraged street workers
to jot down license plate numbers and remember names and identifying
features. The fact that commercial sex is illegal makes the job of those
seeking to protect them from violence more difficult, but not impossible.

Jast as rape was not effectively prosecuted until special units were
created to provide support to the vietims and to prosecute with skill and
vigor,?* so too, it seems unlikely that violence against sex workers will be
addressed effectively without focused programs. Further, opposition to
programs like that in Newark can be anticipated. Why should a society in
which crime is rampant and police resources generally insufficient to the
task devote special attention fo protecting commercial sex workers against
violence and coercion? The objection has some force. Patricia A. Hurt’s
answer is that because commercial sex workers are particularly vulnerable,
they deserve special help from the law enforcement community 3® Other
officers involved in the program offer a different, instrumentalist, justifica-
tion for the program. Because the sex workers spend a good deal of time
on the street, they are valuable sources of information about a range of
criminal activity that threatens a poor community 354

Similarly, the San Francisco Task Force on Prostitution recommended
that iocal prosecutors adopt a policy declining to prosecute those who en-

349, See Alan Feuer, Guardians on the Streets of Despair, N.Y. TiMES, July 28, 1998, at B
350, Seeid

351 M

5352, Seesupra Pag IV.D.

333 See Feves, supro note 349, st BIL

354, Seeid
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{ .
eneral 1; gage in commercial sex.355 The Task Force “concluded that prosecution of
, New | prostitution has exacerbated problems in the industry including violence
wrcial 1 and chemical dependency, while enforcement further marginalizes prosti-
biack | ttes.”?® It found that “prostitutes are afraid to call the police when they
idress | are crime victims, for fear of being arrested themselves.”>’ The group
She z urged that the resources saved by ending the prosecution of commercial sex
usting | workers be redirected toward more vigorous enforcement of laws against
S ar- noise, trespassing, and littering®® that fuel neighborhood concerns. Fur-
derto | ther, they called for “training to umprove the ability of the District Attor-
cases | ney's office to successfully prosecute cases of rape and other assault i
iut, as which prostitutes and other sex workers are the victims."**
liuted From a political perspective, one attractive feature of the programs
L Sex adopted in Newark and proposed in San Francisco is that they can be
g to adopted at the local level. While local officials cannot repeal state criminal
orkers laws, local authorities have large discretion to determine whether and how
ifying laws will be enforced.3%® In the short term, it seems unlikely that any state
those legislature would adopt the reforms advocated in this article. But a local
le. mayor or district attorney might do so. Ferninists, commercial sex workers,
WErs social workers, clergy, and others concerned about violence against corn-
1 and mercial sex workers, and the exploitation of children, could seek reforms
41l be from local officials. Local experiments, along the lines attempted in Essex
on 1o County and proposed in San Francisco, would allow other localities and
2y in states to evaluate whether these changes are wise. The disadvantage of lo-
o the cal reform instituted as a matter of discretionary law enforcement policy is
zainst that it is fragile. In Newark, Patricia Hurt was removed from office, for
Turt's reasons wnrelated to her initiative on commercial sex*® The recormmen-
rable, | dations of the San Francisco Task Force were rejected, and prosecution of
Other commercial sex workers stepped up when a more conservative administra-
ifica- | tion came to power. %
time
ze of 355, See Leigh, supra note 283, 67 n.40.
igg ?j at 68.
nded T a58 Seeid
5 en- - 89, Id.oat72.
— 360, See id. at 68 (discussing the San Francisco Task Force Report’s anelysis of these jurisdic-
tional ssues). :
kggzt Afee Ronald Smothers, Whirman Yoids Official Powers of a Prosecutor, N.Y. TIMES, July 28,
362, See Leigh, supranote 283, at 89,
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V. SEX AS WORK

“TPirostitutes prefer it here,”
“Prefer it to what?”
“To being Unwomen who woik in toxic waste sites.”
~Margaret Atwood, The Handmaid’s Tale

Many commentators observe, in passing, that If commercial sex were
legal it could be “wreated as any other profession.”® These brief refer.
ences 1o the status of commercial sex as work do not grapple with serious
problems that exist under the current regime of criminalization and that
might be better addressed, or exacerbated, if criminal penalties were re-
moved. Part IV, on viclence and coercion, articnlated an assimilationist
viston, arguing that commercial sex workers would benefit if commercial
sex were legalized and these workers were encompassed within the protec-
tion of the laws against rape, statutory rape, and domestic violence, as
transformed by feminist efforts since the 1970s. In relation to work it is
less clear that assimmilationist principles are appropriate or helpful to com-
mercial sex workers. If criminal sanciions are removed and commercial
sex workers are subject to the same work place rules and public regulations
applicable to other low wage, contingent workers, sex workers would re-
main vulnerable as workers. In relation to work, more than assimilation is
needed for commercial sex workers.

Four related questions need to be considered. First, should sex work
be regarded as different from other forms of work? Second, what are the
likely practical effects of *wreating prostitution like any other profession”
and applying rules generally applicable to work? Third. can women be
forced to engage in commercial sex as a condition of subsistence, or denied
public benefits if they have a history of supporting themselves through
commercial sex work? Fourth, would the decriminalization of commercial
sex increase economic pressures on women who would prefer not to sell
sex for money? Even though commercial sex is illegal, women are now

[Vol. 73:503

363, Tracy Clements asserts that if criminalization ended, “prostimies could organize and demand
better working conditions, set professional standaeds, advestise, and regulate the industry.” Clemens,
supra note 26, at 87. David Richards suggests that if commercial sex were decriminalized, “nrobably
the best way 0 aid prostitutes to protect themselves from unfair business dealings with customers and
pimps would be to provide legal faciiities in the form of unions of prostitutes that would biing the foree
of coflective organizational self-protection 10 this atomistic profession” Richards, supra note 36.I§=
1281-82. COYOTE says, “Hegalization would] involve no pew legislation to deal specifically with
prostitution, but merely Jeave the businesses which surround prostimution subject (0 general civil, buse
ness, and professional codes,” JENNESS, supry note 44, ar 69 (quoting COYOTE documents). See also
supra note 161, :
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subject to enormous econormic pressures—direct and indirect, public and
private—10 sell sex for money.

A CONFLICTING PARADIGMS OF WORK AND SEX

Two recent articles, one theoretical’®* and the other empirical *® com-
pare seX work and other forms of paid labor, Professor Martha Nussbaum
contrasts sex work with 2 variety of other jobs—factory work, domestic
sousehold labor, singer, MAasseuse, professor. She concludes that, except
for the professor, commercial sex seems relatively attractive. For example,
she cornpares sex work with the work of a woman plucking feathers from
chickens. According 10 Mussbaurm:

Both face health risks, put the health risk in prostitution can be very

much reduced by legalizations and regulation, whereas the particular

type of work the factory worker is performing carries a high risk of nexrve
damage in the hands, a fact about it that appears unlikely 1o change. The
prostitute may well have hetter working hours and conditions than the
factory worker; especially in a legalized regime, she may have much
more control over her working conditions. She has a degree of choice
about which clients she accepts and what activities she performs,
whereas the factory worker has no choices but must perform the same
motions again and again for years. "The prostitute also performs a service

that requires skill and résponsiveness to new dituations, whereas the

factory worker's repetitive motion exercises relatively little human skill

and contains no variety.

... [On the other hand tThe factory worker suffers no invasion of her
internal private space, whereas the prostitute’s activity involves such
{consensual) invasion. Finally, the prostitute suffers from social stigma,
whereas the factory worker does not . . ..

Kimberly-Anne Ford used a different methodology to reach similar
conclusions. She interviewed a matched sample of street s€x workers and
hospital aides and orderlies. She found the work of both similar in many
ways. 27 Yospital workers were more likely to be high school graduates,
and, on average, start work at an older age *® Sex workers were ten times

364, See Nusshaum, supra now 79,

365,  See Kimberly-Anne Ford, Evaluating Prostinetion ¢s ¢ Human Service Cocupation, in
PROSTITUTION, supra note 2, st 420, :

366, Nussbaum, supra pote 79, at 701-02 (footnotes omitted).

367,  “{Blachtype of worker must rolate to the client or patient o 2R intiraate level. Both workers
have diract contact with the clienpatients’ physical body. They both experience similar pecupational
health hazards from spending rumerous howrs in a standing position.” Ford, supra RO 368, at 421,

368, Seeid ot 422
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more likely to have been subject to sexual harassment, but orderlies were Pr
more likely to have been subject to physical violence ¥ Sixty percent of ?ara.dig
sex workers repoit that their pay is good and 73.1% have savings; by con. The
trast only ten percent of hospital workers say their pay is good and fewey W
have savings>’® Eighty-five percent of sex workers have refused a poten. tior
tial client, whereas less than half of hospital workers have refused to care as 1
for a particular patient®”! Hospital workers are much more likely to be dec
satisfied with their work than sex workers.37? wO.
These authors suggest that, on a variety of scales, sex work is like ::;
other work, better in some respects and worse in others.®” This Section aet
argues that it is wrong to think of sex work as essentially similar to other per

forms of work. While sex work is like other work in many respects, it is

and should be regarded as categorically different from other kinds of work, M
Anuthetic, voluntary consent is the sine qua non of legitimate sex, whether dqmma
commercial or not. By contrast, there is a widespread social expectation eam
that competent adults rust work, whether they want to or not”” Nuss. work ¢
banm, in her analysis demonstrating the similarities between sex work and wgrk &
other work makes an interesting move. In referring to sex work she always volee i
inserts the phrase “(consensual),” as in the passage quoted above’” By By
\; contrast, she does not gualify the work of the chicken-plucker as “consen- mal, i
= sual.” Tt seems unlikely that many chicken-pluckers do this work as a free . valued,
: and voluntary choice. This Article affinns Nussbaum’s implicit intuition | menta
< that consent matters more in relation to sex work than it does in relation to '
plucking chicken feathers. But defending this intuition is complex. T 376,
) C37T
. : MNoo
369,  See id at 426 empt
370, Seeid at428 : hum
371 Seeid chos:
372, Seeid at 430, : n?t H
373, David Richards makes the same point: E i}i i
Comrmercial sex is no more the sale of sexual organs than is the sale of a mover's mascles, of g s
a model's beanty or a lawyer's legal talent. .. . Many people in highly remunerated service : SGMLIND
professions engage in boring, sometimes socially wasteful work that they know sacrifices 378,
their better talents and that leads to deep alienation and emotional detachment, If prostinution . work, tha
is to be criminalized as degraded work, much other work in the United States, a fortion, © level low
would have o be criminalized. We are not prepared o 4o 5o in the latter case because of con- Lo jobs am
siderations that apply to prostitetion as well: in a society committed 1o equal concemn and re- © Pasigr N
spect for autonomy people are entitied to make choices for themselves as to trade-oifs be- ¥ “
tween slienation, social services, and remuneration. . . . It is impossible to sce how sexual | Anow [,
services can be distinguished from other cases. © 3T
Richards, supra note 36, at 1257-39. : doyeege
374, See GEORGE 1. ANNAS, SYLVIA A. LAW, RAND E. ROSENBLATT & KEWNETH R, WG, , Product
AMERICAN HEALTH LAW 746 (1990} (guoting Howard Lesnick's unpublished draft). See also Howard NLRB v.

Lesnick, The Consciousness of Work and the Values of American Labor Law, 32 BuFr. L. REV. 833
(1983} (reviewing JAMES B. ATLESON, VALUES AND ASSUMPTIONS IN AMERICAN LABOR LAW (1 983}
375, See Nussbaum, supra note 79, at 701-02.
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Professor Howard Lesaick describes the prevalling legal and cultural

+ paradigm of work:

The dominant view conceives of work as an exchange relationship.
Work is a burden, i.e. the giving up of “leisure” in return for compensa-
tion. The utility of the work is defined by the user, initially the employer
as the direct purchaser of labor, ultimately the consumer. The employer

~decides what it contracts to buy; the employee “fills the job.” Tthe
worker has a role defined by the job and does not own the job. The
value of work for the worker is only as a means toward self-sufficiency
separate from work. The worker has no legitimate interest in the prod-
uct, but only in the pay and working conditions, which affect him or her
personalty 57

Many serious observers confirm Lesnick’s characterization of the

i dominant paradigm of work as something that people are forced to do to

samn money to support a life in which meaning will be found outside of the

{ work context.>”” The law reflects the view that able bodied people must
i work as a condition of su_bsistence,m and that a worker has no legitimate
| voice in defining the goals or content of the job*™

By contrast, the dorninant paradigm of sex says that individual, mu-

¢ wal, informed consent separates good from evil. Consensual sex is highly
¢ valied, Non-consensnal sex is a serious crime. Consent is key. All com-
! mentators on sexuality and commercial sex share a copumitment to individ- -

¥76.  ANMAS ET AL, supra note 374, at 746 {quoting Lesnick).

377, For example, Sigmund Freud observes:

No other technique for the conduct of iife attaches the individual so firmly to reality as laying
emphasis on work; for his work at least gives him a secure place in a portion of reality, in the
human commurity . . . . Professional activity is a source of special satisfaction i it is a freely
chosen one , . .. And yet, as 4 path fo happiness, work is not highly prized by men, They do
not strive after it as they do after other possibilities of satisfaction. The great majority of peo-
ple only work under the stress of necessity, and this natural human aversion to work raises
most difficult social problems. :

1 SIOMUND FREUD, CIVILIZATION AND FES DISCONTENTS 27 (1962),

378, Subsistence support is limited to prople presummed unsble fo support themselves through

§ %ok, that s, the sged, blind, disabled, and children and their primary care takers. Grants are set at a
: ?E‘fﬂl iower than can be earned from & minimum wage job, Caretakers of childrer are required to work
-Flobs and ciild care are avallable, See Sylvia A. Law, Women, Work, Welfare, and the Preservation of

i @archy, 131 U. Pa. L. REV, 1249, 1252-61, 1262-67 (1983); Sylvia A. Law, Ending Welfare as We

1 Rnow 11, 49 STAN, L. REV. 471, 477-81 (1997) [hereinafter Law, Ending Welfare).

379, The classic case, NLAB v. Veshiva Univ., holds that faculty at a private university are not em-

1 toyees entiled to unionize under the National Laber Relations Act because they “determined .. the -

Fouduet to be produced, the terms upon which it will be offersd, and the customers who will be served.
MRB v. Yeshiva Univ., 444 U.S. 672, 636 (1930).
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ual agency and choice in seiuai matters in relation to adults, and disagres nation
only on how choice can best be realized. tion, 1

emplo

How do we reconcile the conflict between the concept of sexuality a5

a mutually consensual experience and the concept of work as a burden thye ' L
people are legitimately forced to bear? A society could address this parg. ployee
digm conflict by saying that the norm of authentic consent, generally app;. conira
cable to sexual relations, should control and that people should not be - pendes
forced to engage in commercial sex, as a condition of subsistence, Bven it - chude
commercial sex is legal, many women regard it as inconsistent with their o opity fi
deepest sense of self and inconsistent with moral and religious principles. . wheth
We should recognize that choice with respect to sexual relationships is so + wheth
integral to individual identity and integrity that sex should not be com- N
pelled, even if it could provide subsistence to a person who would other- pende1
wise depend on the state. But why should personal choice be given such i ranche
high value in relation to sex, if it is denied in relation to many other issues { the rar
of profound and legitimate importance to individuals? As Section C infra ! Simila
explains, work z:equirer_nents often del’zy peoph? choice about matters of pro- . even ¢l
found personal importance and conscience belief, i typical
B. THE APPLICATION OF TRADITIONAL WORK 1.AW TO COMMERCIAL SEX umna?sl;i
i
This Section explores what it would mean to treat commercial sex “as .
any other profession” or employment, if commercial sex were decriminal- Qr;ii e
ized women might work in an organized context, such as the ranches in i 3g2
Nevada or the brothels in Hawaii during World War II. This Section first <X
considers sex as work in an organized context and explores the rights and ; Strcture
protections that the law provides to employees. It concludes that there are W;,;:fc ’
many obstacles to applying employee protection laws to sex workers and ¢ common
that the concrete benefits of these laws are likely to be minimal. Second, ¢ Darden, 5
. . , ., . i had been
this Section explores the rights and protections that sex workers might en- . Us. 704
joy as independent professionals. . st See
In the United States, many state and federal laws that protect workers iﬁm)hi‘?
only epply to the employer/femployee relationship. The employee status i8S,
triggers the protection of laws governing minimum wage, workers’ conr maf:{i
pensation, unemployment compensation, protection against sex discrini- ‘ md ais::;
I i B
380, See qupra Part I on the decriminalization of consensual adult sexoal activity. See also supr 387,
Part IV.B on the legal change recogrizing that sex betwesn rasied people s legiimate if consensud ‘ %(:351?94-;.
and rape if it is not. TRy
¢ SStimated -
¢ lonemple
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pation, including sexual harassment, and the right to unionize.®® In addi-
tion, benefits, meluding health insurance and pensions, are often tied to
ernployment *5*

Laws defining employee rights and benefits distinguish between “em-
ployees,” who are entitled to the bepefits of the law, and “independent
contractors,” who are not. The distinction between employees and inde-
pendent conitractors is complex and indeterminate > The key factors in-
clude “the degree of control over the worker’s work, the worker’s opportu-
ity for profit or loss, the worker’s investment in tools and materials,
whether the work requires skill, the duration of the relationship, and
whether the service is an integral part of the employer’s business.”>#

Many commercial sex workers are inappropriately classified as “inde-
pendent contractors” rather than “employees.” For example, the Nevada
ranches characterized workers as “independent contractors,” even though
the ranch managers exert substantial control over their lives and work 8%
Similarly, erotic dancers are often classified as “independent contractors™
even though the establishment managers exercise the forms of control that
typically characterizes the employment relation®®® The problem is not
unique to sex workers. Internal Revemme Service studies “demonstrate
massive fraud on the part of employers in this area’”¥ Nonetheless

3Bl See Jennifer Middleton, Conringenr Workers in o Changinyg Economy: Endure, Adapt, or
Organize 7, 22 NY UL REV, £, & SOC. CHANGE 557, 571 (1996),

382, See Clements, supra note 26, at 66-67.

383, The standasd “is a complex and manipalable mult factor fest which invites emplovers 1o
structore their refativuships with employees in whatever manner best evades linbility.” Middleton, su-
pra note 381, at 569,

384 [ atn86. In Nationwide Mutnal Insurance Co, v, Darden, the Supreme Court held that the
tominon low test, as stated by the Court in that case, should apply. Ses Nationwide Mut. Ins. Co, v.
Darden, 503 1.8, 318, 322 {19%2). "The Coun aiso recognized that a broader "economic realities”™ test
bad boen developed in the contexs of the Fair Labor Standards Act, Compare United States v. Silk, 331
LS. 704 (1947) feconoimic realities test), with Nationwide Mut. Ins. Co., 503 (1.5, 31§ {common law
Bsth See also Secretary of Labor v. Loudzen, 835 F.2d 1529 (7th Cir. 1987} (comparing the two
fests). For 2 discussion of how thess factors apply to exotic dancers, see Margot Rutman, Exotic Dane-
&3’ Employment Law Regulations, & TEMPLE PoL. & Crv, RT5. L. REV. 515, 53345 (1999),

385, See supra text accompanying note 221; Bingham, supra note 212,

386, Margot Rutman’s study of exotic dencers reports fhat the “industry is desperately trying to
"eintain classifying exotic dancers as independent contractors to minimize eraployment tax lability
?Ské also render dancers incapable of receiving employment protection.” Rutman, supra note 384, at

387, Middieton, supra note 381, at 369 {quoting .S, Gen. Accounting Office, Pub. No, GAO/T
8GD-94.184, Tay Administration; Improving Independemt Contractor Complionee with Tax Laws,
Teﬁﬁmony before the House Comm. on Small Business 5 (1994)) ("Based on & 1984 study, the IRS
“slimated that, among 5.2 million businesses buth sroali and iarge, fifteen percent misclassified 3.4 mil-
o1 employees as independent contractors.”).

T T
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whether commercial sex workers are better off ag “employees” or as “inde. Jemonstra
pendent contractors” requires exploration of the concrete benefits that gt demonstra:
tach to the status as employees.?*® “arising ol
Under the federal Fair Labor Standards Act employees are entitled 1 nection be
earn the minimum wage.® In several recent cases involving exotic danc. BCB Inc.,
ers courts have rejected employer claims that the women were independent atnight as
contractors rather than employees and required compliance with the mipi. son filed £
mum wage, overtime, and record-keeping provisions of the FLSA Tye - tion law.
guarantee of & minimum wage is of little consequence 10 many comimercial re}ated, bu
sex workers who earn more than that®®' The women who earn least, street Given the
workers, are most difficult to characterize as “employees,” rather than in- fair to con
dependent contractors,’” Margot Rutman observes that exotic dancers are courts havs
often better off economically as independent contractors than as employ- compensat
ees, even though the employee status triggers other legal protections. 3 1101; pr;a:ec
. . {
Similarly, state wozi;er:s’ corgp;ensa_tien programs, providing payment ;mfde ::o’
for workplace related injuries, distinguish between employees and inde- Further, fc
pendent contractors. Two recent cases involving workers’ compensation sation pro
claims by exotic dancers reach opposite conclusions,®®* under similar legal sutweighe
standards and facts.®® In workers’ compensation cases, in addition to o 01
388, Se¢ Rutman, supra note 384, at 558-59. ' The «
389, See 29 US.C.§§ 201-219 (1998). : also key «
390.  See Reith v. Cirgle €. Invs., Inc. 998 F.2d 324, 327 (34 Cir. 1993) (spplying the economsic requires th
realities fest, the court found that dancers were employses); Reich v. Priba Corp., 850 F, Supp. 586 tails are le

(N.D. Tex. 1995) (same, even though dancers had signed agreements stating that they were independent .
contractorsy, Jeffeoat v. Department of Lab,, 732 P.2d 1073 (Alaska 1987} (same under state mintmum full-time ¢
wage law}, Harrell v. Diamond A. Entertainment, Inc,, 992 F. Supp. 1343 (M.D. Fla. 1997} (denying

sutrrnary judgment and deciding exotic dancers are employees under FLSA standards). fouching the

391, See supra note 220 and accornpanying ©xL owner testifiec
392 See Sanchez, supra nofe 21, at 566, Hanson’s pay
393, See Rutman, supra note 384, a1 531

2ach woman &

394,  Compare Cy Inv,, Inc. v. National Council on Compensation Ins., 876 P24 805, 807 (Or, Ct aangement f

App. 1994} {exotic dancer is an independent contractor and not entitled to workers' compensation; not-

ing method of payment is a factor that favors classification as independent contractor if taxes are filed {19193? See
as independent contractors and dancers are paid hourly wage), with Hanson v. BCB Inc., 754 P.2d 444, 297, See
446 (idaho 1988) (exotic dancer Is an employee under the “right to control” standard). 98, For

395, In Cy Investment, women who successfully auditioned could sign up for shifts on & weekly should be cor
schedule. Dancers were paid a fee for every shift worked, averaging $6.00 an hour. In addition ko these Apology”: Pre
wages, dancers sarned “substantial tips, which exceeded their wages.” Cy rvestment, 876 P.2d at 800, 3gggy See
The dancers signed a form contract at the end of each shift, indicating the hours of each womat's shift fion be.neﬁ " f;
and compensation received. Dancers supplied their own costumes and music. The form also indicated sged co-worke
that the dancer was responsible for her own taxes and workers’ compensation; the dancers generally ment); Panago
reporied their earnings on Schedule C forms, deducting as business expenses. Cy's reported the Colm“ 4{)0 See
pensation paid to the dancers 1o the IRS on Form 10995, as “non-employes compensadon,” Supervision 4L See

of dancing performances was Hinited to regulation of time spent on and off stage, Fines were imposed
for “failing to confirm their scheduled appearances, tardiness, failing to complete their shift, and
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demonstrating that the injured worker is an employee, the clairnant must
demonstrate that the injury arose out of the course of employment. The
sarising out of” requirernent usually demands a showing of a causal con-
section between the risk of injury and the employment.**® In Hanson v.
BCB Inc., the plaintiff was shot and killed in the parking lot of the bar late
# night as she was leaving her work as an exotic dancer. Her husband and
son filed For survivors’ benefits provided by the state workers' compensa-
sion law. The defendant did not contest. that the injury was employment
rlated, but only argued, unsuccessfully, that she was not an employee.
Given the level of violence associated with sex-related work,”” it seerns
fair to conclude that violence is a risk associated with sex work® Other
courts have held that sex worker injuries from alcohoi-related accidents are
compensable under workers® compensation.®® While workers’ compensa-
tion protection is an important benefit for people who are injured at wotk,
or for the surviving families of those who are killed, employers have wide
utitde to structure work to avoid the employer/employee relationship.*%
Further, for many sex workers the long-term benefit of workers” compen-
sation protection that comes with the employment relationship may be

outweighed by greater freedom and earnings of the independent contrac-
for 401 _

The distinction between independent contractors and employees is
also key to eligibility for unemployment compensation. While federal law
requires that states adopt an unemployment compensation system, the de-
tails are left to the states. Exotic dancers who demonstrate that they are
full-time employees have qualified for unemployment compensation and

S

toyching the mirrors on employment stage.” 4 The arrangements in Hanson were simila, though the
wmer testified that Hanson often came late and left early. In Hanson the owner supplied the music.
Hason's pay was a split of the cover charge (divided solely and equally among the dancers), the fps
sl woman received from customers, and one free drink a night, There was no written contract and 1o
srngement for the withholding or payment of tases. See Hanson, 754 P.2d at 443,
(593998? See § ARTHUR LARSON & LEX K. LARSON, LARSON'S WORKERS' COMPENSATION LaW 6.00
M7 See supraPast IV,
398, For a broad statement of the injuries arising out of sex work and an argument that they

1 Souldpe compensated by workers' compensation, see Margaret Baldwin, “A Miillion Dotlars and an

*pology”: Prostimution and Public Benefits Claims, 10 HaSTINGS WOMEN'S 1.J. 189, 198-203 (1999).
5. See e, 2800 Corp. v, Fernandez, §28 N.W.2¢ 124, 128 (owa 1995) (workers’ compensa-
Sn benefits for injuries sustained in car crash driving bome from work as a B-girh, employer encour-
So-worker driver to drink excessive alcohol and hence injury oceurred in the ¢ourse of employ-
e, Panagos v. Industrial Comim'n, 524 N.E.26 1018 ({11 App. Ct, 1988) (sume).
See supra text accompanying notes 381 -84,
Ses supra note 396 and accompanying ext
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required employers to contribute to the compensation fund*? Howey,,
most states require coverage only for employees who work for an empieyg;
who hires more than a minimal number of workers*® Tn addition, g,
states exclude part-time workers from mandatory coverage for unemploy.
ment compensation, and part-time workers are typically defined ag thoge
who work less than twenty hours a week.*®* Employers increasingly rely
on part-time workers, and almost one-fifth of the entire U.S. workfore
now works part-time.*> While some workers prefer part-time work, the
numbers of involuntary part-time workers has grown rapidly. ¢ I cop
mercial sex were legal, it is probable that employers could join the growing
trend to rely on part-time workers to avoid liability for unemploymen,
compensalion.

The employment relationship also triggers the protection of the federa]
anti-discrimination laws, including the laws against sexual harassment 9
Even though commercial sex workers offer sex for money, they also some-
times experience unwanted advances, harassment, and violence.*® Action-
able sexual harassment may take two forms: (1) “quid pro quo,” where
sexual favors are demanded in exchange for a job, a promotion, or other
work-related benefit, and (2) “hostile work environment,” where the at
mosphere or situation at work becomnes unbearably uncomfortable or offen-
sive due to jokes, posters, comments, touch, or other behavior. Justice
Rehnquist, writing for a unanimous Court in 1986 noted that “hostile work
environment” (that is, non-quid pro quo) harassment violates Title VII be-
cause emplovees have “the right to work in an environment free from dis.

402.  See, e.g., I re PNS Agency, Inc., 488 NUY.5.2d 297 (App. Div. 1985} (holding exotic dane-
ers are employees and employer owes unpaid unemployment insurance contributions),

403, See John C. Willlams, Annotation, Pare-Time or Intermittent Warkers as Covered by or Ei-
gible for Benefits Under State Unemployment Compensation Acts, 95 ALR.3d 891 (1979).

404, See Middleton, supra note 381, at 572.

405, See Chris Tily, Reasons for the Continuing Growth of Part-Time Empioyment, MONTHLY
LAB. REv., Mar. 1991, at 10,

406.  involuntary part-time work increased 178% between 1970 and 1990, By 1992, mors then six
million workers worked part-ime involuntarily, 2 26% incresse from only two vears before, See Mid-
dleton, supra note 381, at 564 n 18 (citing KErLy SERVICES, INC., THE FLEXISLE WORKFORCE I 4
CHANGING ECOMOMY 51 (1994) {citing U.5. Bureau of Labor Statistics data)). '

407, Tide VII of the 1964 Civil Rights Act, as amended, forbids discrimination on the basis of,
among other characteristics, sex. See 42 U.8.C, § 20002 10 -3 (1998). It applies to emplovers with
more than |3 employees. Jee 42 U.S.C § 2000a(b) (1998). Thle VIT's prohibition on sex discrimine-
tion includes sexual hatassment. See 2% C.FR. § 1604.11 {1993}, See also Meritor Sav. Bank v, Vin-
som, 477 U857 (1986).

408 See supro PartIV. See also Sancher, supra note 21, at 567 {reporting that men who serve &
agents for exotic dangers frequently insist upon sex as a condition for a referral), If these men are "o
ployers” of more than 13 workers, they may be Hable for quid pro que harassment.
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criminatory intimidation, ridicule, and insult™® The Court fusther ruled
that “[flor [non-quid pro quo] sexual harassment to be actionable, it must
be sufficiently severe or pervasive to alter the conditions of {the victim’s]
employment and create an abusive working environment.”™'¢  BEOC
guidelines provide that “[a]n employer may be responsible for the acts of
non-employees, with respect to sexual harassment of employees in the
work-place, where the employer . , . knows or should have known of the
conduct and fails to take immediate and appropriate corrective action.”*!!

Lower courts have applied this principle to hold employers Liable for cus--

iomer harassmaent that creates a hostile work environment *?

How, if at all, do these general principles apply to commercial sex
workers? The easiest and earliest cases involve situations in which em-
ployers require women workers to dress and behave in sexually provoca-
five ways, while doing work in which sexual titillation is not ant obvious or
necessary part of the job. For example, when a New York City manage-
ment company required a female lobby attendant to wear a revealing cos-
wme and customers subiected her to repeated sexual harassment, the court
found the employer liable*'® In these, and other cases, the courts found
that sexual provocation was not an essential part of the job and invited
customer harassment*'® The harder question is whether legal protection
against sexual harassment extends to women whose job it is to offer sexual
titiliation, or sex itself, for money.

400, Meritor, 477 U5, at 65

416, Jd at67. In Harris v. Forklift Systems, Inc., a unanimous Court developed Hs test for hostile
work environinent sexual harassment. See Harris v, Forklift Sys., Inc., 510 U.S. 17 (1993). The Court
held that o plaintiff is not necessarily required to prove psychological harm to recover damages for this
type of harassment. Justice Sandra Day O'Conpor explained, A discaminatorily abusive work envi-
fonment, even ane that does not seriously affect employees’ psychological well-being, can and often
will detract from employees’ job performance, discourage employees from remaining on the job, or
keep them from advancing in their careers.” Jd. at 22, "[Wihether an environment is "hostie’ or “abu-
sy’ can be determined only by looking at all the circumstances. . . . [Wihile psychological harm, {ike
any other relevant factor, may be taken into account, no single factor is required” Jd. at 23,

41}, 29 CFR.§ 1604.11e) (1995).

412, See, e.g., Powell v. Las Vegas Hilton Comp, 841 F. Supp, 1024 (D. Nev. 1992} {hotel Giable
for sexual harassment of female black- jack dealer by male customers). See alse Joshua Burstein, Test-
ing the Strength of Title VIi Sexual Harassment Protection: Can It Support a Hostile Work Environment
Claim Brought by a Nude Dancer?, 24 WY.U, REV. L. & SoC. CHANGE 271, 281-05 (1998),

413, See EEOC v. Sage Realty Corp., 507 F. Supp. 559 (3.D.MY. 1981}

414, Ses EEOC v. Newton Inn Assocs., 647 F. Supp, 957 (E.D. Va, 1986) (determining waitresses
Rquired to wear provoeative costimmes and sehiect fo harassment), Priest v, Rotary, 634 F, Supp. 571
MND Cal. 1986) (same). See alse Wilson v. Southwest Airlines Co,, 517 F. Sapp. 292 (N.D. Tex.
1981} (olding that siddine, billing itseif as Love Air, would hire only attractive women as flight auen-

1), Court mled in favor of & class of men denied employment holding that "Southwest is not &

iness where vicerious sex entortainment is the primary service provided.” . at 302,
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The closest case on point involved a claim by waitresses at a Hooterg
. o

Restaurant that the employer’s requirement that they wear scanty costames : PP

combined with promotion of burgers with sex appeal, subjected the plajy. _
tiffs to unwanted and predictable sexual harassment, for which the epy,. . ton
ployer was responsible. The restaurant settled with the plaintiffs on copgp. ot
dential terms,*’® and thus the case provides litde precedential support o - lic
guidance for future claims by sex workers who assert employer respong;. hea.
bility for unwanted customer harassment. The case has generated mucy ;. wor
popular and academic commentary. Some observers argue that womey - ee
who work at Hooters, or in other contexts in which sexual titillation is » ;  SIOT

significant part {or all) of the service offered, assurme the risk of sexual har. :
assment, and that employers cannot reasonably be held responsible when i . Am
occurs.*®  Others assert that even when a woman is hired to offer some WOor
forms of sexual observation, conversation, or physical contact, the woman 1.8

should nonetheless be free to determine what is welcomed, and that em- :
ployers should be responsible for customer behavior that is unwelcome, B
beyond the scope of employment and reasonably known to the employer 47 ¢ abow
As the Supreme Court has recognized, “[tJbe gravamen of any sexual har- o"ff;
assment claim is that the alleged sexual advances were ‘wawelcome’. . .. T note.
The correct inguiry is whether respondent by her conduct indicated that the ' 45
alleged sexual advances were unwelcome. .. .”*® Even if sexual harass- -
ment law applies to erotic dancers, nude dancers, and comumercial sex : 42
workers as a matter of theory and doctrine, women asserting such claims . offen
would face formidable practical difficulties of proof, both in showing that o basis
. on, §
: 43
415, See Sexual Harassment Suits at Hooiers Are Setfled, MINNEAPOLIS STAR TRIB., May 11, bOes
1994, at 1B, . lege.
416. See Kelly Ann Cabill, Hooters: Should There Be an Assumption of Risk Defense fo Some T
Hostile Work Environment Sexual Horassment Claims?, 48 Vann, L. REv. 1107, 1122 (1998) (arguing © o orose
for a “Hiited assumption of sk defense in sexual harassment law | . | allowing individuals to choose . who
to work in sexually charged environments and recognizing that employees can and should face the con- © o thep
sequences of their cholces™). See also Robert 1. Alberts & Lome H. Seidman, Sexual Harasiment of " Heid
Employees by Non-Emplayees: When Does the Employer Become Liable?, 21 PEPP. L. REV. 447, 470 1999
502 {1994} (proposing a shiding scale classification of jobs based on reasonable ernployes expectations). o well-
411, See Burstein, supra note 412, at 314; Jeannie Sclafanl Ree, Redressing for Success: The Li- o oresss
ability of Hooters Restaurant for Customer Harassment of Waltresses, 20 HARY, WomMeN's L. 163, © same
203 {1997 : | surec
418, Merwor Sav. Bank v. Vinson, 477 1.5, 57, 68 (1986). Maty Jo Shaney argues for “a copsent 4

standard that wonld require courts to focus on whether the victim overtly consented to the sexuai cof-
duet rather then on whether the victim resisted a hargsser's behavior.” Mary Jo Shaney, Note, Percep-
tions of Harm: The Consent Defense in Sexual Harassment Cases, 71 ToOWA L. REv. 1109, 1112 (1986}
Mary F. Radford suggests that the burden of proving welcomeness should be shifted from the plaintiff
10 the defendant, and that the scope of inquiry should be narrowed to those interactions hatween 1€
plaintiff 2nd the defendant, Mary F. Radford, By Invitation Only: The Proof of Welcomeness i Sexaal
Harassment Cases, 77 N.C. L. REV, 499, 524.34 (1994},
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customer behavior was unwelcome and that the employer had reasonable
gpportenity to know and prevent it.*?

In the United States health insurance and pension benefits are tradi-
ionally provided through employment *#® Commercial sex workers have
utle access to health insurance, or health care services, through either pub-
lic or private insurance programs 21 Employers are not required to offer
health insurance or pensions and many do not. Many commercial sex

workers are not employees.*?? Bven if they are employees, as for example,

exctic dancers, employers typically do not provide health coverage or pen-
<on benefits to part-time workers.*?

Lack of health insurance is a problem for over sixteen percent of
Americans* This is a deep problem in the U.S,, and it is only growing
worse. 1t is difficult to imagine a politically realistic scenario in which the
US. will comumit itself to providing health insurance for all its citizens ¥

419. Margot Rutman's in-depth analysis of the law applicable to erotic dancers expresses doubt
hout the value of sexual harasspent law. ““When true sexual harassment does ocour i may be difficalt
to distinguish from ordinary conduct of the dancers and customess . . . . Applying the traditional notions
of sexual harassirent in an environment like 2 strip club becomes virtually impossible,” Rutman, suprd
note 384, at 532-33,

§20.  See Middieton, supra note 381, at 6L

41, See Clements, supra note 26, at 64-71.

422 See supra X1 aCCOMpAITYing notes 381-86.

473, Each vear since 1987 bills have been introduced in Congress to require that, if an employer
offers health insurance and pension benefits to full-time workers, it st also offer them on a pro-rated
baiis to part-time and temporary workers. The bills have never moved out of commitiee. See Middle.
wn, supra note 381, at 583-84,

424 See Robert Pear, More Americany Were Uninsured in 1998, (1.8 Says, N.Y. TiMES, Oct. 4,
1999, at Al. The spreading gap between the wages of workers in menial jobs and those of skilled col-
lege graduates contributes 1o the growing gap in access 1o health insurance. After taking inflation into
aeoust, wages for high school graduates felt 1% from 1973 10 1997, while those of college graduates
s 17%. Between 1992 and 1997, the percentage of heads of households with high school diplemas
who Tacked health insurance coverage rose from 26.2% 1o 28.6%. But for those with college degrees,
fe porcentage was much lower and only rose from T.8% t0 8.1%. See Jon Gabel, Kimberly Hurst,
Heidi Whitmore & Catherine Hoffman, Class and Benefits at the Workplace, HEALTH AFF., May/lune
1999, gt 144, The authors aiso found that low-paid workers in companies with high proportions of
well-naid employees were more likely to be offered health insurance benefits. In other words. a walf:
%8s in the General Motors cafeteria is more likely to have health insunuce than a person doing the
same work at McDonald's. See also Poter L. Kithomn, Low-Wage Businesses Add to Number of Unin-
Suired Workers, N.Y. Tovgs, May 3, 1599, at AZG

435, Professor James Morone offers this comment on the defeat of the Clinton Health Plan:

Since the 1920s, American corporations have offered their employees 4 private welfare sys-
fem. , .. The [1993-94] Clinton plan’s employee mandate was 4 typical example. Now, after
seven decades, the corporate welfare state is coming to anend, A pew international economic
order is creating an econutny of “hollow corporations” and “comtingent workers.” ... The
Clinton administration’s failure 1o Iock in health care coversge for fuli-ime employees is
miore than the latest miss in a long line of health care reform failures. This time we face the
tapié disintegration of American health security, not just the safety net but the basic structure.

i
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Because the U.S. has been exceptionally unable to create programs to »q. Lady in §
sure health care, or health insurance, to all people, we have often createg . sought to
focused programs to deal with particular health problems or populatigy - organizatic
groups*2® COYOTE’s work in the 1990s suggests the possibility of creas. ~ jonized.t®
ing focused programs to provide health care services to commercial sey . workers, {
workers, motivated by the concern about sexually transmitted disease 427 i owomen, 1
. yablished ;

People who argue that criminal penalties against commercial sey P k-day 2
I

workers should be abolished, and who also recognize the vulnerability of P f
those who provide sex for money, sometimes suggest that unionizatioy | e AREC
might provide protection**® One of the most effective ways for commer- In sh
cial sex workers to promote decent working conditions and protect them- ; Lkely too
selves from violence, abuse, and health and safety hazards, is to work in | cess to he
collective context. That seems to be the lesson of Hawaii during World . sex worke
War 11, and Australia®®”® Unionization is possible only in a2 context in . confront 1
which people work as employees. ; acute 12
: ! 43
F e - - : men.
The upionization experience of exotic dancers and other legal sex { ‘2;0 agh B
workers is not encoaraging. Despite the exponential growth of exotic and . thro xforkf
nude dancing in the United States,® only one establishment, the Lusty S
. grams for
James A. Morone, Nativism, Hollow Corporations, and Managed Competition: Why the Clinton Health ' Profe
Care Reform Failed, 20 3. BEALTH POL. POL'Y & L. 391, 395-96 (1995). | of comme
426, For example Title X allocates block grants to states to fund qualified family planning provid- : require lo
ers. See Family Planning Services and Population Research Act of 1970, 42 UL.5.C 4§ 300-300a-8 % . q
{1994). In 1994, 6.6 million women received contraceptive services from more than 7,000 subsidized’ 5 mcompet:
famnily planning clinics. For women whoe lack private health insurance and who do not qualify for ¢ geem tof
Medicaid, Title X clinics are often their ondy source of primary health care. See Jennifer J. Frost, Fam- ‘ lom g educ
ily Planming Clinic Services in the United States, 1994, 28 FaM. PLAN. PERSP, 92, 92 (1956). As an- P, h
other example, in 1997 Congress appropriated $20.3 billion for 1998 to 2003, to enable stawes to expand nous han
health services for low income children through the Children’s Health Insurance Program (CHIF). See Toosage ther
Balanced Budget Act of 1997, § 2101(a), Pub, L No. 105-33, 111 Stat. 251 (1997). * The hallp
427, Beginning in 1987, the Cdlifomnia Department of Health has funded COYOTE to do AIDS
cutreach and education, JENNESS, supra note 44, at 99, Priscilla Alexander, former head of COYOTE ;] —
COMETENS: i 431 Se
We have been contacted by public health departments and AIDS projects around the country : 432, Se
requesting information on how {0 develop AIDS prevention projects. The first thing we suy is 433 In
that the most important element to a successful program is to hire prostitates to develop and | setorand 3
staff the project, and surprisingly, most agree to this. And so, forthe first tisne in history, ex- D .
perience 25 a prostitute is becoming a requirement for legitimate employment, FMBERS IN
TENNESS, supra note 44, a1 103, See alvo Sarah Crosby, Health Care Provision for Prostitie Women: 434, W
A Holistic Approach, in PROSTITUTION, supra note 2, at 409 (describing a neighborhood health and than fall-tim
social services program for commercial sex workers in Manchester, England, in the easly 1990s). only B.6% us
428, See supra note 363, _ 435, 5e
429, See supra Parts (JLA-B. :36‘ St
430, Nude dance clubs zlone constitute “an expanding $3-billion-a-year industry that fin 1995} i ¢ 37. 5;
drew 10 million customers o about 2,200 clubs around the country.” Tames Brooke, Ruckies S&f Re- E?‘eﬁoﬁ{é{-

sorts Send Strip Clubs Packing, N.Y. TiMES, Sept, 25, 1996, at Al4, 538 &
5 §
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1ady in Sen Francisco, has recognized a wnion™' Where women have
sought to organize a union, they have been rebuffed by established labor
organizations 2 Only a small minority of all US. workers are now un-
;onizedfm Amongst those whose work is structarally most similar to sex
workers. that is, part-time, temporary service work primarily done by
women, umionization is rare The collective bargaining agreement es-
tblished at the Lusty Lady after months of negotiation provides for one
sick-day and one holiday, New Year's Eve, on which workers can receive
fime and one-tenth pay. >

In short, treating comumercial sex “like any other profession” is not
jikely to offer commercial sex workers much assurance of unionization, ac-
cess to health insurance, or decent working conditions. Rather, commercial
sex workers, like other part-time, self-employed, and contingent workers,
confront problems of economic and social insecurity that are particularly
wcute in Helds, like commercial sex, where most of the workers are
women. ¢ It seems rmore likely that such problems would be addressed
through measures applicable to all workers, and extended to commercial
sex workers if commercial sex were legal, rather than through special pro-
grams for comnmercial sex workers.

Professionalism may provide an alternative model for the organization
of commercial sex work., The classical professions—1Iaw and medicine——
require long education in a complex subject and deal with matters in which
imcompetence has serious adverse affects.*’ Commercial sex does pot
seem to fit this deseription. ¥ But not all professionals have undergone a
long education in & complex subject, or provide a service that can cause se-
rious harm if done badly., Barbers and beauticians, practical nurses, mas-
sage therapists, social workers and many others are licensed professionals.
The haltmarks of professionalism are control of access to defined forms of

431, See Rutman, supra note 384, at 552.36.

432, Seeid at 554, )

433, In 1999, 13.9% of wage and safary woskers in the (LS. were unionized, 9.5% in the private
segtor and 37.5% of government workers, See BUREAU OF LAB, STAT, U.S. DEP'T OF LABOR, INION
MEMBERS IN 1998 (1999).

434,  ‘Women are less snionized than men {11.4% to 16.29%), part ime workers are unionized less
than full. Hime workers (6.5% to 15.5%), and service industries other than pelice and fireflighters are
Oly 8.69% unionized, See id

435 See Rutman, supra note 384, at 553,

436, Ses Middieton, supra note 381, at 558-60. .

437, See FLIOT FRIEDSON, PROFESSIONAL DOMIMANCE: THE S0CIAL STRUCTURE OF MEDICAL
Carg 81-104 (1970); Talcott Parsons, Introduction to MAX WEBER, THE THEORY OF SOCIAL AND
ONOMIC ORGANIZATION 59 {1947}

438, See Richards, supra note 36, at 1282,
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work and definitions of standards of excellence. Groups that consider cipient
themselves professionals use a variety of ways of communicating safety . debati
and excellence to potential customers, For example, private, pmfessionaiiy © ticated
controlled organizations certify that licensed physicians possess the add;. posed
tional quality of, for example, a member of The American College of Syr. require
geons.*° lawyer
: : . believe
Often professionals seek to enlist the power of the state {0 create ki his S
censing programs that control who is allowed to practice, for example, law ¢ 1Sd €
or medicine. Professionals Heensed by the state enjoy wide latitude while lends
those not licensed are guilty of the crime or offense of unauthorized prac.- compt
tice. In many cases licensing results because the professional group seeks -_ U
it as a form of legitimation and as a tool of self-regulation*® Given the . womer
long history of state punishment of commercial sex and disrespect for the . nied su
interests of women who seli sex, commercial sex workers are unlikely to ': ample,
‘seek state-controlied licensing, even if cornmercial sex were legal, Further, - azbout i
the experience of Nevada and Australia confirms that licensing is unlikely ¢ becaus
to serve the needs of the people licensed. %! ¢ selling
If commercial sex were legal, professional workers might attemps ;taiztzai
other means of assuring customers of a standard of quality and safety. Al ave CI
ternatively, they might create private organizations that would certify that causke
its members met certain standards of health and safety, or were qualified o VEOF ' ei
meet the special needs of the elderly or the inexperienced. lLicensing and ¢ zzm .
accreditation have not been a panacea for assuring excellence in health care amaw
and other professions. But, at the same time, they do provide models of
professionally controiled mechanisms of assuring excellence. m;’;i;m
i welfare 1
2. SUBRSISTENCE AND EXPLICIT CORNDITIONS REQUIRING i which ma
COMMERCIAL SEX WORK : vada Cuts
; 443,
. . . n any sut
Can commercial sex or other sex work be required as a condition of ' pent whi
public assistance? I first thought hard about the legalization of commercial * period of-
sex in 1971 when I spent a few months in Las Vegas, Nevada, working as a 444,
lawyer with the local welfare rights organization in a successful effort © iﬁﬁmﬁg
reverse a state action sumunarily terminating aid to half of the state’s re- 445,
446.
_ ] L. 1994, Cor
439, See Koefoot v, American Coliege of Surgeons, 632 F. Supp. 882 (N.D. 1l 1986) (rejecting . ismord
an antitsust chalienge to 2 determination to expe] the plakniff from the ACS). The court found that the L individ ;
professional credential had pro-competitive benefits because it “enables consumers to more quickly find fN D} l?i
& product or service that they desire.” i at 904. : ?ﬁe:. e;:c:}ta.s
440.  For a deseription and criticism of professional Heensing see MILTON PRIEDMAN, CAPITALISH i 447
AND FREEDOM 13960 (1962} ' 448'
441, See supra Parts [ILA-B, '
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' ;
dar | ipfents of Aid to Families with Dependent Children “? Nevada was then
fety | debating whether to make commercial sex legal in Las Vegas. The sophis-
ally | eated poor women I worked with in Las Vegas were unapimously op-
idi- posed 10 legalization. They said, “If it is legal, the welfare departroent will
Mar- [ require us 1o work as prostitutes.” I argued with them, asserting in my
' pwyerly way that commercial sex could be legal, but not required. 1 still
I . pelieve that legalization without compulsion is possible and wise. But, as
‘! - | this Section demonstrates, our legal and social freatment of poor women
..ZW i ends much support to the fears of the Las Vegas welfare mothers that
ace . compulsion will follow legalization. _ : !
eks Under current law, even though commercial sex is illegal, disabled
the i women™? who earn money providing commercial sexual services are de-
the ! nied subsistence benefits for which they are otherwise qualified ** For ex-
' to | ample, in Bell v. Commissioner of Social Security,** there was no dispute
1er, . gbout the fact that Ms. Bell was disabled.* Rather, benefits were denied
ely . because she was currently engaged in “substantial gainful activity,” that is, 7
. selling sex for money. As the Seventh Circuit explained, “If you are sub-
npt ! stantially gainfully employed, that is the end of your claim, even if you :
Al . have compelling medical evidence that you really are disabled.™ Be- '
hat ¢ cause Ms. Bell was substantially gainfully employed as a commercial sex
- | . . a4 . N -
i o ! worker, the Social Security officials were not required to consider her
ind © claim that her “prostitution was symptomatic of a serious mental disorder ¢
we -1 @dwhether it was driven by her drug addiction "4 -
; .
of : : : : _
442, The Welfare Director, George Miller, used the newly developed computer system (0 match : ’
i any person who appeared on both the work list, as having had taxes or benefits deducted, against the
5: welfare list, Everyone who appeared on both was terminated. Las Vegas has 4 tourist economy in
; which many mothers with children work when they can, bat sl qualify for pablic aid. See also Ne-
: vade Cuts Welfars, NY. TIMES, Jan. 12, 1971, a A20.
i 443, Supplemental Security Income (SS1) benefits provide for persons who are "unable to engage i
of ‘; inany substantial gainful activity by reasons of any medically determinable physical or mental impadr- 4 : ;
al i et which can be expected 6 restlt in death or has lasted or can be expected to lnst for a contnuous ;
’ { period of not less than 12 months.” 42 T.8.C. § 416013 (1993 ;
sa ; i 444 See Love v. Sullivan, Mo. 81 C 7863, 1992 WL 86193 (MN.D. 1IL Apr. 22, 1992); Speaks v. i g
{0 ¢ Secrstary of Health & Hum. Servs, 895 F. Supp. HOB(CR. Cai. 1994); Bell v. Commisstoner of So¢. : ¥
re- ;S 105 F.3d 244 (6th Cir. 1996). :
T 445 105 Fad 244, o 5
i { 446, Ms, Bell suffered from long term coceine and alcohol dependence. Bell, 105 F 3dat 245, In ,
ting ; _1994, Congress amended the Social Security Act te deny 581 penefits to disabled people when alcohol-
e 3 fsm_ oF drug addition was & “contributing factor material to the commissioner’s determination that the
find individusl is disabled.” 42 U.8.C. & 423(H2HC) (1996} See Stengel v. Calluhar, 983 F. Supp. 1154
i D, 8. 1997), for a description of the Congressional intent and an analysis of the constituttonality of
IsM i Beexchusion.
P M4T. Belf, 105 FI3d a1 247 (citing Jones v. Shalala, 21 F.3d 191, 193 (7th Cir. 1994)). .
448 14 at 24647, _ ;
:
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The cases denying SSI benefits to disabled women who were engageq gaged

in “substantial gainful activity” in the form of commercial sex were pre. mied be
ceded by two sets of earlier cases. First, earnings from illegal transactiong Steps .
have long been subject to federal income taxation.*” This makes senge. disable
But, taxing illegally earped income 15 different from denying subsistence whethe
benefits to disabled people or mothers of young children because they sup- preclu
port thernselves through illegal activities or have 2 history or a prospect of m the 1

doing so. In the tax context, the activity is all in the past and the tax re.

duces the profit of the illegal activity and provides an additional incentive had g
t0 avoid it. But the subsistence benefits context 15 quite different. A nje ropulas
that says to disabled people, “earnings from illegal activities categorically ects ¥
disqualify you from disability benefits,” implicitly suggests that the indi. ictivit*
vidual should continue fo support herself in whatever way she can. wormet
A second related set of cases holds that disabled people who eamn 5ot ob
money through theft or drug sales are engaged in substantial gainful activ- (thers
ity, and hence not qualified for SSL*% The courts in these cases reason that Ms. B
unless earnings from illegal activities are considered, then “[tlhe thief for SS.
would be gualified, the honest man disqualified.”®' The argument has B
force and has been adopted by Congress. > curren
But present and future eligibility for subsistence benefits raises more wrong
complex issues in relation to earnings from- illegal activities than does garned
taxation. Certainly it does not make sense to give benefits to people who courts
garn good money from illegal activity. guidel
All of the reported cases involving SSI claims by disabled women guite ¢
who earn money from commercial sex involve disqualification at the first cause.
step of the SSI eligibility process. Generally, determining SSI eligibility stop €
involves a five step process.*® Step 1 asks whether the individual is en- gj;ei'
minist

445, United States v. Sullivan, 274 118, 239, 263 (1927) held that the sarnings from unlawiul se-
tivities come within the meaning of “gross income™ and are therefore subject © income tax. - Wwoma
450, See Dotson v. Shalala, | B34 571 (7th Cir. 1993). In that case, the ALJ found that My, Bot-
son's work as & chainsaw thief involved substantial activity. He had o case an area, plan how to steal

the properly, actually steal it, and deliver it to small businesses for sale. See id. at 374, 57778 i;g
“TLlifting and carrying the saws . .. [is] significant physical activity {and] . .. the planning and exech- 45 6‘,
tion of the Jarceny entail{ed)] significant menmal activity.” J. st 574. By contrast, in Corrao v. Shalals, s ol
the court found that an eccasional drug dealer was nol engaged in substantial gainful activity, and henct teiling b
not disquatified 1o receive 581 Corrao v. Shalala, 20 F.3d 043 (9th Cir. 19%94). Secretar

431, lonesv. Shalala, 2] F.3d 191, 192 (7th Cir. 1994), See alse Bell, I3 F.3d 2t 246, 457,
452, “[Wlhen determining whether an individual is engsged in substantial gainful activity, the

; ‘ i ; ’ : : guently
Secretary shall consider services perforined or eamings derived from such services withoot regard 1o pairmen
the legality of such services.” Social Security independence and Program Improvements Act of 1984, from rec

Pub. L. No. 103-296 (amending 42 U.S.C. § 423(3)(4)(1994)). : 458
453, See Clements, supra nowe 26, at 72, Law (Jn
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' gaged in substantial gainful activity. If she is, she is disqualified and de~

Zied wenefits. If the applicant is not engaged in substantial gainful activity,
Steps 2-4 address the question whether she is disabled. Finally, if she is
gisabled and not engaged in substantial gainful activity, Step 5 asks
whether the individual's impairment, age, education, and work experience
precludes him or her from doing any other type of work currently available
1 the national economy .

Ms. Bell was thirty-four years old, had finished eight years of school,
had been addicted to drags since she was fourteen, and had never held a
regular job.*S3 But neither her conceded disability nor ner bleak job pros-
pects were relevant hecanse she was already engaged in substantial gainful
activity as a prostitate.”® Most observers read these cases as holding that
women who are able to support themselves through commercial sex roay
sot obtain SSI, even if they are disabled and have no other job prospects.*’
Others point out that the cases do not tell us what would have happened if
Ms. Bell had stopped earning money from commercial sex and then applied
for SS1.4%% ' '

Even if it 1s justifiable to deny benefits to a disabled woman who is
currently earning substantial income from illegal commercial sex, it seems
wrong to deny benefits to otherwise qualified women because they once
sarned money from commercial sex, or might be able to do so. None of the
courts that considered these cases addressed the issme. Social Secarity
guidelines do not do so. In the context of the decided cases, it would be
quite simple for Social Security officials to say, “Benefits are denied be-
cause you are nOW earning substantial income from prostitution. Butif you
stop earning income, we will consider whether you are disabled and
whether there is other work that you might be able to do.” Because neither
the cases nor the regulations say anything like that, a Social Security ad-

ministrator or benefit advocate could not confidently advise a disabled

woman that if she stopped selling sex her claim would be considered on the

554, See 20 C.ER. § 416920 (1995).

435, See Bell, 105 F.3d a1 245.

456, The magistrate's decision, reversed in Speaks, observed that “the Secretary's denial of plain-
B#Ps clair for SSl-without deciding that plaintiff is capable of any other activity—is tantamount t©
teliing her that it is expected that in the futare she will eamn her living through prostitution.”  Speaks v.
Secretary of Health & Hum. Servs., 855 F. Supp. 1108, 1111 (C.D. Cal. 19943

457, Tracy Clements reads the cases as saying that “ a woman leaves prostitution and subse-
quentty finds that she capnot secure or maiatain legal employment—due 1o her physical or mental 1
pairment, or to 2 wide range of social factorg-—the fact that she onee worked as a prostitute may bar her
fiom receiving SSI.” Clements, supra note 26, at 82.

458, Copversation with Clinical Law Professor Nancy Morawetz, New York University Schuo] of

1 aw iy 1, 1999).

o
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merits and the government would not require her to continue to sell sex ag 4 forced
condition of aid.
worie!
Tn the United States at the close of the twentieth century, large num- cOntro
bers of women sell sex and sexual titillation for money ™ A Targe propor. forms
tion of these women, particularly those who work on the street, lack other work |
marketable skills 4% Disproportionate numbers of these women suffer A
from physical and mental disabilities.*®! If asked whether disabled women aleur:
should be denied subsistence because they could support themselves ; ce ‘
el s T . £
through prostitution, 1t 18 likely that most Amercans, from across the po- 4
its 462 o _ tural B
litical spectrum, would say no. Indeed most would find the policy 1o dec
shocking and absurd. Nonetheless, it is the policy that we have adopted onal -
implicitly and sub silentio. . Sor
_ : heold t
‘Mo_re generally, poor women_nugh{ fear that if commercial sex is le. work
gal, it will be compelled as a condition of subsistence because the U.S. has object
a long history of denying aid to women who are judged to be “unwor the cc
{%_zy,”““ particularly those who have had a sexual relationship outside mar- only r
riage.#6* Poor women have little reason 1o expect that the state will respect has n¢
their choices in relation to the nature of work they can be reguired to do. that ¢
Women can be required to pick up garbage, including dead rodents and cally
urine soaked mattresses.*® Often these women are not provided gloves or that t
other protective clothing, or bathroom faciliies ¢ This work is not com- submi
pensated, but is rather required as a condition of receiving subsistence 1
24457 Such work is required of women with very young children who ate been
poors
456, See supra notes 12-13, 17-18.
460.  See supranote 33,
461,  See Ssnchez, supra note 21, at 279, : 468,
462, Despite the fact that most people who shgnk and writs about commercial sex are opposed fo Carg:?
criminat sanctions, see supra Part I, most Americans believe that commereial sex shoutd be a crime, on wait
DEPARTMENT OF JUST.. SOURCEBOOK OF CRIMINAL JUSTICE STATISTICS 1997, at 174, t612.9% {1997 workfa
463, See LINDA GORDON, FITIED BUT NOT ENTITLED: SINGLE MOTHERS AND THE HISTORY OF that are
WELFARE 1850-1935 {1994), 468,
464, See RANDY ALBELDA & CHRIS TILLY, GLASS CELINGS AND BOTTOMLESS PrrS: WOMEN'S ' 470,
WoRK, WOMEN'S POVERTY 114 (1597); Joan Meier, Domestic Violence, Character, and Social Change person
in the Welfare Reform Debate, 19 L. & POL'Y 205, 205 (1957 . Cousn
465, See Testimony, Welfare As They Know It, HARPER'S MAGAZINE, Nov. 1897, at 24-29. | wiesm
466.  The federal Occupational Health and Safety Act does not apply to people working as state oF . religiot
city employees, which includes many workfare participams. See Diepartment of Labor Guidante on ; 471
How Workplace Laws Appy to Welfare Recienss, Daily Lab. Rep. (BNA) No. 103, & H3 (May 2% - becausr
1997). ' . County
457, See Brokhman v. Giuliani, 662 N.Y.$.2d 914 (Sup. Ct. 1997} {requiring that workfare houss Supren
be credited against the assistance grant at the prevailing wage rate, ander a New York law that expired ; benefit
in 1997, and hoiding that federsl law requires that hours be credited at the federal minimum wage rate). S ¥ N
‘ tdes th
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forced to leave them with inadequate childcare.’®® Frequently the work
women are required to do as a condition of subsistence aid denies them
control over family life, and exposes them to the risk of sexual and other
forms of harassment*® In relation to the poor, the assumption is that no
work is demeaning to the worker, if someone is willing to pay for it.

As suggested above, one way around the conflict between legal and
cultural expectations that people secking subsistence aid from the state can

be required to do whatever work is available, and the equally strong cul- -

tural norm that sex is legitimate only if it is consensual, is to allow women
to decline work that violates strongly held comscientious beliefs and per-

sonal values, For a time, the Supreme Court interpreted the Constitution to -

hold that the state could not deny benefits to people who were willing to
work at a large range of jobs, but had strong religions and conscientious
objections to particular jobs and working conditions.*” The principle that
the constitution prevents the state from telling individuals that they may
only receive benefits if they give up fundamental liberties and convictions
has niot been limited to religiously based beliefs and liberties.¥”! The norm
that consent defines the bounds of legitimate sexual relations is an histor-
cally grounded, traditional fundamental liberty and it is possible to argue
that the state may not constifutionally condition subsistence benefits on
submission to coerced sex.

Unfortunately, the principles described in the prior paragraph have

been largely abandoned by the Supreme Court, especially in relation to
poor women challenging restrictions on benefits that burden the exercise of

468, See MARK GREEN, PUBLIC ADVOCATS FOR THE CITY OF NEW YORK, WELFARE AND CHED
CARE: WHAT ABOUT THE CHILDREM (1897} (indicating that in 1997, 30,000 efigible poor children were
R Walting lists for child care services). The City announced that 105,000 parents would be assigned w0
Werkfare in the coming year. The study finds that a majority of poor children are cared for in situstions
that are unsegulated and unsafe. See id

469, See, e.g., Woolfolk v. Brown, 538 F.2d 598 {8th Cir, 1976).

478, See Sherbert v. Vemer, 374 1.5, 398 (1963) (state miny not.deny unemployment benefits to
Ferson who refuses to work on Saturdays for religious reasons), See also Thomas v. Review Bd., 450
US. 707 (1931) {finding state must modify its unemployment compensation requirement that benefici-

; Hies may not refuse work without “good cause” to accommodate to Jehovah's Witness whe rfused, for

®ligious reasons, to work in weapons production).
471 See Shapiro v. Thompson, 394 T.S. 618 (1969} [state may not deny welfare 1o new residents
Ause people have a fundamental right to travel from state to state); Memorial Hasp. v. Maricopa
County, 415 11,8, 250 {1974} (state may not Hmit medical services to esteblished residents). Tn 1999 the
Suprerne Court affismed that states may not discrimingte against new residents by offering them welfare
efits fumited 10 what they would have received i the state from which they came. Saenz v. Ros,
Uss ¢ 1518 (1999). While the scope of the decision is not entizely clear, it is the first time in dec-
*es that the Court has found a welfare policy unconstitutional,
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fundamental liberties. In Dandridge v. Williams,*'? the Court rejected the
claim of a poor grandmother who sought additional -aid to enable pe,
grandchild to join the family ™ In Wyman v. James,*™ the Court held tha
public assistance may be terminated if a woman receiving aid refuses ¢
“consent” to an investigative “home visit,” even though the Four
Amendment otherwise prohibits government officials from non-consensua]
visits without a warrant based on reasonable cause to suspect wrongdo.
ing.*” Similarly, even though the right to choose abortion is a fundaments]
constitutionally protected liberty,’® and the federal Medicaid statute re.
quires states to pay for all medically necessary physician services 477 the
Supreme Court approved a federal law excluding coverage for medically
necessary abortions from the otherwise comprehensive Medicaid pro.
gram.“® Following these cases, lower courts have approved rules that deny
aid to children born to women receiving public aid, even though such mieg
provide strong incentives for abortion.*’

These cases suggest that the state enjoys a large freedom to condition
receipt of public assistance upon the sacrifice of otherwise constitutionally
protected rights. Perhaps courts would see a policy that conditioned aid on
a requirement that a2 woman engage in commercial sex as $o egregious that
the policy would be found to violate constitutional liberty. But this conch-
sion is far from clear.

472, 397 LS. 471 (1970

473, See id, at 485 {denying strict scrutiny of state welfare yule despite #1s involvement with “the
most basic economic needs of impovershed human beings™). :

414, 400 U8, 308 (1971}

475 Seeid. :

476.  See Ros v. Wade, 410 U8, 113 (1973); Planned Parenthood of Southeast Pa. v, Casgy, 503
1.5, 833 (1992}, ’

477, See 42 US.C. § 1396 {1998). “The medicaid agency may not deny or reduce the amount,
duration, or scope of a required sesvice . | . solely becasse of the diagnosis, type of {llness, or condi-
tHon" 42 CER, § 440230 (1978). So, for example, the state may not deny coverage for sex-
~ reassignment surgery, if the physician certifies that it is a medically necessary treatment. See Pinneke
v. Preisser, 623 F.2d 846, 548 (8th Cir. 1980). See alvo White v, Beal, 555 F.2d 1146 (3rd Cin. 1577
{striking down a policy that made eyeglasses available to persons who needed them because of eye pa-
thology but denied them to persons suffering from other types of visual impairment).

478, See Hards v. McRae, 448 1.8, 297 (1980},

479, See CK. v. Shaldla, 883 F. Supp. 591, 1015 (D.NLJ, 1965) (approving 2 federal waiver ©
allow New Jersey to deny aid @ children bom to women receiving AFDC).  Not surprisingly, sboriion
rates increased after the imposition of the child exclusion rule. See Iver Peterson, Abortions Up Slightly
For Welfare Mothers, N.Y. TIVES, May 17, 1995, at BY7.
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D, ECONOMIC INCENTIVES AND COMMERCIAL SEX

Explicit work requirements are not the most important means by
which the state demands work of poor women. Subsistence aid prograimns
are lirnited to patticular “categories” of poor people: the aged, blind, dis-
abled, and relatives caring for children under the age of eighteen.®® People
who do not fall into the favored categories, that is, able-bodied people be-
tween the ages of eighteen and sixty-five who do not have a child under
age eighteen, are “presumed”’ able to sapport themselves. Further, even if
women qualify for subsistence grants because they are found to be disabled
or are responsible for the care of a child under the age of eighteen, grants
are 5o low that people receiving aid still have strong econormic incentives to
supplement their income to survive 8!

In 1896, Congress acted to increase the already strong work incentives
provided by categorical exclusions, low grant levels, and explicit require-
ments for wage work. The Personal Responsibility and Work Responsibil-
ity Act of 1996 (PRA) rejects the claim that poor people are “entitled” to
help from the state, whatever their circumstances.®? Further, the PRA re-
quires that virtually all caretakers receiving aid participate in workfare or
community service,** prohibits states from providing federal aid to any
family for more than five years,* and sharply limits state discretion to
count as “working”™ people who are attending school or vocational educa-
tion programs.*®® For many people, our welfare policy’s presumption of
family support or economic self-sufficiency is false.

As powerful as welfare policy is in providing incentives for work,
whether legal or illegal, larger economic incentives and policies are un-
doubtably more significant. As many as thirty percent of American work-
ers are “contingent workers”: part-time and temporary.*® In the late

LT

480 See JOEL HANDLER, THE POVERTY OF WELFARE REFORM 10-28 {1995),

481, In 1992, only 25% of all single-parent farilies were lified out of poverty by a combination of
Public assistance, food stamps, and work, down from 39% in 1979, See HOUSE COMM. ON WAYS AND
MEANS, GREEN BOOK: BACKGROUND MATERIAL AND DATA ON PROGRAMS WITHIN THE JURISDICTION
ORTHE COMMITIEE ON WAYS AND MEANS 1173 (1994),

482, “This part shall not be interpreted lo entitle any individual or family to assistance under any
Sate program funded under this part.” PRA § 101(b} (amending Social Security Act, 42 US.C. §8
801-617 by adding §3 401-415). See also Low, Ending Welfare, supra note 378, at 453-88.

483, See PRA § 101) (amendment § 402631 A

484, See id. (nmendment § 408{a)(7HAD.

485, See id. at § 103(a)(1) (amendment § 407(c)(IMD)). Vocational education training may not
Xeeed 12 months and acadeinic education may count as work only unti} the recipient obtains a kigh-
Sthoq) diploma, See id. §% 407(d}{B) and {100

486, See Middleton, supra note 381, a1 558,
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1990s, while the stock market soared and made the wealthy few much
richer, most Americans experienced economic decline; the inflation.
adjusted average compensation of private sector U.S. employees, includiy g

benefits, fell 7.6% between 1987 and 1997. Over that period, real hourly -

wages either stagnated or fell for most of the bottom sixty percent of the
working population*®” Median family income in 1996 was only 0.6%, o
$283, above its 1989 level.*®® Further, American families avoided falling
further behind only by working harder. The typical married-couple farnily
worked 247 more hours per year in 1996 than in 1989, or more thap gix
weeks’ worth of additional work, just to keep from falling behind. 48

VI CONCLUSION: THE POLITICS OF REFORM

) Enforcement of criminal penalties against commercial sex consumes

enormous amounts of police resources.®*® Virtually all of those law en-
- forcement resources are directed at punishing women who sell sex for
money, rather than towards protecting them from viclence and abuse !
Concerns about transmission of venereal disease, and particularly HIV, do
not justify criminal prohibitions against commercial sex, and indeed,
probably compound the problem.*? Law enforcement seemingly has little
effect on the incidence of commercial sex.*® Similarly, the 1996 San

Francisco Task Force on Prostitution found that increases in unemployment

487,  See LAWRENCE MISHEL, JARED BERNSTEIN & JOMW SCHMITT, THE STATE OF WOREING )

AMERICA 126 t1H1.3.3 {(1908),

488,  Seeidaral,

489, Seeid atl.

490,  See Peard, supra note 10, a1 769, The 1996 San Prancisco Task Force on Prostinstion est-
mated that enforcement of the laws against prostitation cost over $7.6 million in dirget costs in 1594,
See Leigh, supra note 483, at 66-67, 77, Those costs included: personnel and vehicle costs for the vice
police, incarceration pending an initial court appearance, the costs of atformeys to prosecuts thoss ac-
cused of prostitution and 1o defend low Income women, longer term incarceration, and the costs of
mandatory testing. The enforcement of the prostitution laws also generates other indirect costs to the
city, rot incloded in the $7.6 mitHon figure. Another way to measure the magnitude of the investment
is to Took at the proportion of prosecutorial and Judicial resources devoted to enforcing prostiftion laws
against women who sell sex, In 1994, there were 5,269 prostitation related arrests, of which 2,400 were
taken to court. Those 2,400 cases represent somewhat more than one-fourth of the Municipal Court's
total cascload of 8,000 cases a year. See id. at 75.

491.  See Katval, rupra note 57, at 795-96. The 1996 San Francisco Task Force also beard test-
mony from sex workers who complained of “abuse and violence from clients, street violence, attacks by
men who target prostitutes, and even by the police, ... They uniformly expressed fear and frustratian
that when they are victims of crime the police do not work o protect them or to find the pczpwawﬁ-"
Leigh, supra note 483, at 81, See also supra Part IV,

492, See supra Part ILC.

493, Packer asserts “that the incidence of prostitation has [not] been seniously reduced by crispingd
Yaw enforcement.” Packer, supra note 41, at 47.
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low wage workers and cut backs in social services and public assistance
were more powerful determinants of the incidence of commercial sex than
law enforcement efforts ™ Professor Marcia Neave suggests that legal
policy “shapes the form of prostitution rather than the numbers of people
mvolved in it.”4%3

Wonld there be more commercial sex if it wers legal? Would it be
more oppressive or coercive? We know that the prohibition of alcohol re-
duced alcohol consumption. ™ It is not clear that the same pattern would

hold true for commercial sex. The motivations and incentives of buyers

and sellers, the structures of markets, and the larger social and mnoral con-
fexts seem significantly different in relation to alcohol and commercial sex.
Sweden, the pation with the fewest criminal restrictions on commercial sex,
also has the lowest incidence of it*7 But not much weight can be given to
these transnational experiences. Whether decriminalization resuited in an
increase in commercial sex would depend upon the terms and conditions
upon which it was done. Possibly, if prostitution were decriminalized and
the substantial resources used to enforce the laws against commercial sex
were redirected to the prosecution of rape, statatory rape, and violence
against commercial sex workers, demand would decline as men understood
that abuse could result in criminal sanctions. Alterpatively, 1f women un-
- derstood that they could work in commercial sex and that the police would

| protect them against violence and rape, perhaps more women would find

this work attractive. We do not know, -

Targeted responses to enable women to resist both violence and eco-

i nomic coercion are most likely to be developed at the local level. For ex-
; ample, if a locality developed a program to help commercial sex workers

. who were victims of statutory rape, rape or abuse, it could include a com-
Ponent to offer services to help victims who would like to leave commer
i Yal sex work to find alternative means of economic support. As the prior

| discussion of SSI and disabled women demonsirates, a disabled commer-

“ial sex worker needs a sophisticated advocate to qualify for the SSI bene-
fits that would enable her to avoid commercial sex work. Similarly, moth-

1 %8 of young children need effective advocates to obtain the education,
i raining, work, or subsistence that might enable them fo be less economi-

e,

494, See Leigh, supra note 483, at 66.67.

495, “The best I cart really say is that there is no evidence of & dramatic increase in prostitetion as
1A msalt of removal of criminal pesgdties. . .. [IIf police enforcement targets street prostitution, women
¢ Ml move off the street but contimue to do sex work ™ Meave Letter, supra note 27.

436, Alcobol consumption fell sharply during Prohibition, See DAVID E. KYVIG, REPEALING
B Nmmw_ PROMIBITION 23-25 (1979}

W1 See supra note 182,

_Page/
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cally dependent on commercial sex work. Such a service could also pe
form an important function educating the public and policyrakers aho:;;
the realities of the lives of poor women and the extent to which econom; - AUT{
desperation drives them to engage in commercial sex, %% : ‘ INS
_ ‘Tbis proposal is no magic bullet. Bven ¥ écmmercial Sex were de. T
criminalized throughout the United States, and every community had ap
-aggressive well-funded program to protect commercial sex workers from
rape and violence and to help them qualify for the jobs, benefits, and serv.
ices that would enable them to reject cormercial sex, commercial gey
would remain economically attractive to many women, including many f
who would much prefer to support themselves and their families in some
othfzr way. The problems lie deeply in the increasingly hierarchical distri. : L INTR
butlop of wealth, income, and opportunities for meaningful work, Agd. L. NO-I
dressing the prcbi;sms of commercial sex workers will not solve those i NO-E
p?obienls. On the other hand, it seems wrong to continue 1o ignore the spe- A
cial problems that these women confront and 10 exacerbate them t}irough B. !
the law. ¢ ]
. IV. NO-
498 See Lucy A, Williams, Race, Rt Bire.s\' and Unfie Mothers: How Medie Discourse Informs 3 A E
Welfare Legisiation Debare, 22 FORDHAM URBAN L.J. 1159 (1995), B. !
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PROSTITUTION, DRUG USE, AND COPING WITH
PSYCHOLOGICAL DISTRESS

~AMY M. YOUNG, CAROL BOYD, AMY HUBBELL

The purpose of this study was o explore the severily of substance abuse and
reasons for using drugs among prostituting African American women who
smoke crack cocaine. Specifically, we were inferested in examining whether
prostrtutes use drugs as a means of coping with intra- and interpersonal
experiences commonly associated with their occupalion. Using a convenignce
sample of 203 African American women with a history of crack smoking,
participants were inferviewed and asked a varigly of questions including
whether they had ever engaged in prostitulion as a source of income and the
severity of and reasons for their drug use. Women who were prostituting, in
conirast to those who were notl, were found to have a significantly higher
severity of drug use and were significantly more likely to use drugs fo increase
confidence. conirel,.and closeness to others and to decrease feelings of guilt
and sexual distress. We argue that women may enter prostitution in order to
fund their drug use; however, prosiffutes flikely increase their drug use in order
to deal with distress caused by activities associated with their cccupation. The
reed 10 address the mental health issues of prostifutes who are abusing ificit
grugs is discussed. '

INTRODUCTION

Previous research on women ‘who engaged in pmstzmtlon has found a high
rate of drug abuse among this population (Kuhns, Heide, & Silverman, 1992;
El-Bassel et al, 1997, Nadon, Koverola, & Schludermann, 1998; Potterat,
Rothenberg, Muth, Darrow, & Phillips-Plummer, 1998). Among the reasons
for women entering into prostitution, drug addiction itself is one of the main
explanations given by researchers (Weeks Grier, Romero-Daza, & Puglisi-
Vasquez, 1998; Kuhns, et al; Gossop, Powis, Griffiths, & Strang, 1994).
Prostztutwn may be the only means with whzch to finance a drug habit for
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many drug-abusing women who often lack education and skills, which often
leads to the entrapment of women who prostitute in this sex-for-drugs lifestyle

{Gossop ¢t al.). The need for drugs, both physical and emotional, often
overpowers prostitutes’ aversion toward the degrading aspects of their
occupation (Weeks et al.). While previous research suggests that women enter
into prostitution as a means to support their drug use, it is often overlooked that
prostitutes may cope with the negative aspects of their job by using drugs,
further perpetuating the downward eycle of prostitution and drug addiction.

Toward the goal of better understanding the context in which women use
drugs, the purpose of this investigation was to examine how activities
associated with prostitution may affect the severity and nature of women’s
drug use. We argue that, even though prostitutes may have started prostituting
in order to support their drug use, the psychological distress caused by
activities associated with their occupation leads to them to increase their drug
use as a means of coping.

Despite the fact that the occupational activities of prostitutes would seem to
clearly create psychological distress, few studies have examined the degree to
which prostitutes report psychological distress. Farley and Barkan {1598}
found that 68% of the 130 prostitutes in their sample met the criteria for a
diagnosis of post-traumatic stress disorder (PTSD). However, they argued that
the high rate of PTSD was caused by lifetime experiences of violence, both as
adults in prostitution and as children, rather than by the act of prostitution
itself. In another study, El-Bassel and colleagues (1997) found that drug-using
prostitutes scored higher than drug-using non-prostitutes from the same
community on several measures of psychological distress, such as depression,
anxiety, and paranoid ideation, and suggested that psychological distress
among prostitutes was brought about by the dangerous and degrading
circumstances surrounding their work. '

Several studies have documented the use of drugs to cope with prostitution,
but they primarily focus on drug abuse other than crack cocaine. Qlder studies
by James (1976} and Silbert, Pines and Lynch (1982) acknowledged that
narcotics {especially heroin) were often used by prostitutes to ease their ability
to work and to cope with the stress of their particular occupation. Gossop and
colleagues (1994) conducted a more recent study in which predominantly
heroin-using prostitutes in London were found to use heroin and alcohol during
prostitution in order to feel more detached from their work and to deal with its
stresses.  Although these studies provide insight into the link between
prostitution and drugs, they do not address the more recent phenomenon of
crack-addicted prostitutes. The work conditions of prostitutes who use crack
cocaine may be particularly stressful, suggesting that this population may be
especially likely to use drugs to cope with the stress associated with
prostitution. Unlike more well paid and often better protected prostitutes or
escorts, crack-addicted street prostitutes have little control over what type of
sexual transaction takes place (Morrison, McGee, & Ruben, 1995). Moreover,
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the power often lies with the client who pays a woman to withstand acts that
amount to various forms of sexual abuse (Inciardi, 1993: Morrison et al.}. Such
desperate, degrading, and at timies vielent circumstances of crack using
prostitutes make 1t even more likely that they would suffer from psychological

distress and feel the need to turn to drugs in an attempt to relieve their distress.

One study thdt focused specifically on crack use and prostitution found that
crack reduced some prostitutes’ inhibitions toward their work and even made
them feel more sexual (Feucht, 1993). However, the findings from this study
were based on a qualifative analysis of 39 prosm‘u‘ses and have yet to be
validated in other studies.

The purpose of the present study was Zo build upon prevzous research to
explore whether prostitutes use drugs as a means of coping with intra- and
interpersonal experiences commonly associated with their occupation, We
conducted secondary analysis of an existing data set of 208 urban African
American women who smoked crack cocaine. Using secondary analysis, we

. explored whether there were differences in their level of drug abuse as well as

the reasons they reported for using drugs. Specifically, we hypothesized that
women who were prostituting would show evidence for a more severe level of
addiction to drugs than the women who were not prostituting and that women
who were prostituting would report using drugs to help them cope with various
interpersonal and intrapersonal experiences that are commonly associated with

~ prostitution. Furthermore, we examined whether the differences in the severity

of addiction and the reasons for drug use were still present between the groups
when we controlled for a history of sexual trauma, given the high prevalence of
sexual trauma commonly reported among prostitutes (Simons and thtbf:ck

2991 Jamas and Meyerdzng, 1978; Sﬁ’{}eﬁ: and Pznes 1981).

METHOD
FPROCEDURE '

This descriptive investigation was a secondary analysis of an existing 1992~
1995 data set pertaining to women’s crack cocaine use; the primary study of
urban African American women’s health and cocaine use was funded by the
National Institute on Drug Abuse. Women were eligible for the study if they
were over the age of 18 and had used at least $100 worth of crack cocaine per
week. Women who were enrolled in one of two treatment programs in a large
metropolitan area were asked to be part of the study (n=152). The treatment
program required these women to remain abstinent from illegal and mood
altering drugs while in treatment. A smaller sub-sample of women who were
currently using crack cocaine was also obtained (n=56) through informal
contacts within a community that had a significant crack cocaine problem.
Women who were currently using crack were contacted in their homes dnd
interviewed at a local library while women in treatment were interviewed
within the treatment faciities. Each interview required approximately three
hours to complete. The questionnaire included standardized measures as well
as open-ended questions regarding the women’s drug and alcohol use, family
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and social network, physical and psychological health. Informed consent was
obtained and because women were reporting criminal activities, a Certificate of
Confidentiality from the Department of Health and Human Services was
obtained by the principal investigator. At the end of the interview each woman
received $20.

PARTICIPANTS
For the secondary analysis, a convenience sample consisting of the 203
participants who responded to all questions about prostitution and drug use was

drawn from the primary study sample of 208, The mean age of the women was
30.6 (8D=5.42), and they ranged in age from 19 to 48 (see Table 1). Forty-
eight percent (#=94) had completed some high school, 34% {(n=66) were high
school graduates, and 18% (#=37) had completed some college, Twenty-two
percent (n=42) were employed either full- or part-time, 46% (n=90) were
unemployed and looking for work, while 32% (#=63) were unemployed and
not locking for work. The sample had low houschold incomes; 79% (u=136)
had reported an income of less than $10,000, and only 7% (n=13) reported an
income over $15,000. Sixty-four percent (n=128) of the women had never
married, 18% (#=36) were divorced, widowed, or separated, and 18% (n=37)
were either married or living as married. Nearly all the women had children
(92% or 151). No significant differences were found between the women who
were prostituting and the women who were not with regard to these
background variables.

INSTRUMENTS :
Prostitution as a source of income. Participants were asked whether or no
they used prostitution as a source of illegal income. A dichotomous variable
was created that discriminated between “yes™ and “no” responses to this item.
Severity of substance abuse. The women were also asked a series of
questions about their drug and alcohol use, both in terms of their substance use
. in general and in terms of their use of specific subsmances (i.e., marijuana,
amphetamines, sedatives, cocaine, HCL, crack cocaine, heroin, opiates, PCP,
psychedelics, inhalants, and alcohel). For each of the specific substances, the
participants were asked whether they believed that they are or were addicted to
the drug. Responses for each of the substances were summed fo provide a
measure of the number of drugs participants reported being addicted to.

Reasons for substance use. Participants’ reasons for using drugs and alcohol

were measured with a series of six questions about the effects each substance
generally had on the participant, Using a three-point scale (1= Never True,
2=Sometimes True, 3=Usually True), participants indicated the exient to which
each drug they used made them feel: 1) more confident, 2) more in control, 3)
more open with others, 4) less guilty, 5) closer to others using the drug, or 6)
less distressed about being sexual with a partner. Responses were summed
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TABLE 1

BEMOGRAPHEC INFORMATION FOR WOREN WHO ARE F’Rosmmms .
AND WOMEN WHO ARE NoOT

Al wornen in

Women who are

Women whe are not

1547 (4.52)

15.44 (5.16}

sample (N=203) prostituting (N="72) pr'ostituting (N=131)
Age, Mean (SD) 30.6 (5.45) 7303 (5.49) 30.6 (5.44)
Fducation, % (n) 100% (197) 100% (68) . - 100% (130)
Some high school 48% (94) 53% (36) 45% (58)
High schoo] graduate 34% (66) %20 35% {45}
Some _coiiege _ 18% (31 6% (1Y) 20% (21
Employment, % (n) 100% (195) 100% (71) 100% (124)
Employed 22% {42) 20% (14) 23% (28)
Looking for werk 46% (90) 44% (31) 47%{59)
Not looking for work 32% (63) 36% (26} 30% (37)
Tacome, % (n) 100% (173) 100% (59) 100% (114)
Less than $10,060 799 (136) T2% (43) 82% (83)
$£10,000-815,000 14% (24) 14% {8) 14% {16}
Grver $15,000 7% {13} 14%:(8) 4% (5)
Marital status, % (n) 100% (2013 100% {7 100% (129}
‘Never married - 64% (128) 69% (56} CB1%(78)
Divoreed/widowed/ __
separated 18% (36) 14% (10) 20% (26)
Married/living as
married 18% (37) 17% (12) 19% (25)
Have children, % (n) 100% (164) 100% (58) 100% (106)
Yes 92% (151) - 85% (55} 91% (56}
No 8% {13) 3% ) 9% (10)
Number of drugs - _ '
used, Mean (8D} 268 (1.02) 2,76 (1.95) 264 (1.00)
Age of first drug use, .
Mean {50} 15,49 (4.15)

across substances to provide indicators of the extent to which drugs affected
the women in particular ways. These six measures were used as continuous
variables in the statistical analyses.

History of sexual abuse. Participants were asked if they had ever
experienced any incident of sexual abuse. Sexual abuse was defined broadly as
an incident in which someone tried to make them, not necessarily violently,
have sexual activity they really did not want, and included intercourse as well
as other forms of sexual actmty A dichotomous variable was created that
discriminated between “yes” and “no” responses to this item.

EFaLL 2000 793
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DATA ANALYSIS STRATEGY .

- Data were analyzed using SPSS 9.0. Student T-tests and Pearson’s chi-
square tests were used to make group comparisons between women who were
prostituting and those that were not prostituting. Demographic information was
first analyzed to determine if there were group differences in the backgrounds
of the two groups. Hypothesis testing was then conducted by determining
whether there were group differences for variables concerning the women’s
drug use and their reported reasons for using drugs. Finally, multivariate
ANOVAs were conducted to determine whether there were group differences
between women prostituting and women who were not on the severity and

reasony for r%rgor nee when }114:‘1‘{\1"\! of sexnal traumsa was controalled for in the

analyses.

 RESULTS
Qur first hypothesis was that women using crack cocaine who were
prostituting would be more severely addicted to substances than women using
crack cocaine who were not prostituting. Qur predictions based on this
expectation were confirmed (see Table 2). The women in our sample who were
prostituting were addicted to a significantly greater number of drugs than those
who were not prostituting (prostituting=1.54, not prostituting=1.22, p<.05).
We also hypothesized that women who were prostituting would be more
likely to report using drugs to cope with various interpersonal and
intrapersonal experiences commonly associated with prostitution, It was
~ found that prostituting women were mgmﬁcantiy more likely to use drugs
because they felt that the drugs increased

TAB;,E 2
DIFFERENCES BETWEEN Wowan WHO ARE PROSTITUTING AND WOMEN WHO ARE NOTEOR
NUMBER OF ADDICTIONS AND REASONS FOR DRruG UsE

Woren who are Women who are not T-value
prostituting (N=72} - prostituting (N=131}
Mean (8.D) Mean (8.D)

Number of drugs addicted so 1.54 (1.013 1.22 (081 . 2,30
Drugs increase confidence 2.47 (.5%) 217 {68) . 23,317
Drugs increase control 232 (60) 2.12(.68) -2.147
Drugs increase closeness 1o 220{68) IRV RAD 212"
others .
Drugs decrease guilty 2.35(67) 2.09 (.70) -2.63
feelings .
Drugs increase ability to be 2.30(35) 2.14 (.68) -1.87"
open .
Drugs reduce sexual distress C 2IE(ED 1.85 (68} -2.53"

Note: *p<0.10, "p<0.08, “'p<0.01
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their feelings of confidence (prostituting=2.47, not prostituting=2,17, p<.01),
sense of control {prostituting=2.32, not prostituting=2.12, p<.05), and feelings
of closeness to others (prostituting=2.20, not prostituting=1.97, p<.05) and
decreased their feelings of guilt (prostituting=2.35, not prostituting=2.09,
p<.01) and sexual distress (prostituting=2.11, not prostituting=1.85, p<035).
There was also a trend toward prostituting women using drugs because they
increased their ability to be open with others more often than non-prostituting
women {prostituting=2.30, not prostituting=2.14, p<.10}. In order to rule out
the possibility that these differences between prostituting and non-prostituting
women could be explained by varying histories of sexual abuse, we reran all
hypotheses testing analyses with history of sexual trauma entered as a control
variable, Significant differences between the prostituting and non-prostituting
women were still present for all hypothesis-testing variables. '

DISCUSSION

Findings from this study indicate that severity of substance addiction and
explanations for substance use are related to prostitution in a sample of African
American women who smoke crack cocaine. Women who were prostituting, in
contrast to those who were not, were found to be more severely addicted to
drugs and more likely to use drugs as a means for coping with various
intrapersonal and interpersonal experiences commonly associated with
prostitution. Specifically, we found that the women who were prostituting were
more likely to report using drugs to increase their feelings of confidence, sense
of control, and feelings of closeness to others and to decrease their feelings of
guilt and sexual distress, Despite this heavy reliance on crack cocaine,
however, it is difficult to determine causality between drug dependence and
prostitution. Even women who use drugs before engaging in prostitution have
often been found to become heavier users after becoming prostitutes (James,
1976). It is likely that prostitution and drug use is a self-perpetuating cycle in
which the engagement in one leads to an increase in the other. Although
women may start working as prostitutes in order to finance their drug habits,
there are a number of aspects of prostitution that often cause psychological
distress and trauma, which in turn may lead to increased drug use as a means of
coping. Beyond the risks of disease, violence and rape, there may be something
about the very act of prostitution that causes psychological distress among
prostitutes. As Farley and Barkan (1998} argue, prostitution itself should be
seen as a form of vwle:nce agaznst women, which is bound to have traumatic
effects on its victims.

Our findings support previous research on prostitution and drug use among
women who are using heroin and alcohol regarding the severity of addiction
and the reported reasons for drug use (Gossop et al. 1994; Feucht, 1993; James,
1976, Silbert, Pines, & Lynch, 1982), suggesting that the relationship between
drug use.and prostitution may be similar for women using crack cocaine as for

“women using these other drugs. As found in previous studies based on heroin
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and alcoho! using samples (El-Bassel et al., 1997; Nadon et al,, 1998; Kuhns et
al,, 1692}, we found that prostitutes were more severely addicted to substances
than women not prostituting. However, it may be that crack cocaine using
prostitutes are more severely addicted to drugs than prostitutes using
substances besides ¢rack cocame, given that crack cocaine is often cited as a
highly addictive substance (Marx, Aral, Rolfs, Sterk, & Kahn, 1991,
Bouknight, 1990; Smart, 1991}, The intense, short-lived high, coupled with the
small, low-cost quantities readily available on the street make crack cocaine 2
more compulsive drug in contrast to other drugs, with its users craving more as
soon as the effect of the drug wears off. This pattern of addiction is especially
conducive to prostitution, in that crack users tend 1o go on hinges of crack use
in which all of their money is spent on crack and they become willing to do
most anything, including prostitution, to get more of the drug and renew their
high (Fullilove, Lown, & Fullilove, 1992), This desperate, drug-driven form of
prostitution is, in turn, lowering the cost of prostitution due to the increasing
number of women willing to exchange sex for drugs or for just enough money
t0 buy a small amount of ¢crack (Feucht, Miller, 1995, Inciardi, 1993).

QOur finding that the women in our sample who were prostituting were more
likely to use drugs o cope with intrapersonal and interpersonal experiences is
not surprising in light of what is known about the attributes of their occupation.
The subservient, humiliating nature of prostifution suggests that these women

would tend to feel less confident and in control while working, and would wish

to regain these feelings, and the ability to feel close to others, after being
sexually involved with a stranger or strangers, Since a large portion of
prostitutes will become drug users at some point in their lives (e.g., Plant,
Plant, Peck & Setters, 1989), illicit drugs present an accessible means of
coping with the distress associated with the degrading aspects of the work.
Indeed, the women in our sample who worked as prostitutes were more likely
than those who were nof prostitutes to use drugs in order to increase feelings of
confidence and closeness to others and boost their sense of control. Other
stucies have found that women engaged in prostitution use drugs and alcohol
to feel more confident on the job, more calm and able to suppress negative
feelings, and more relaxed and sociable {(Gossop et al, 1994; Silbert et al,,
1982; Feucht, 1963}, _

The women in our sample who were prostituting were also more likely to
use drugs to decrease their feelings of guilt and sexual distress than the women
who were not prostituting. This aspect of their drug abuse seems particularly
useful for their occupation, ehminating their inlibitions toward the act of
prostitution and desensitizing them to its fraumatic effects. Prostitutes have
otherwise been found to use drugs because it makes their work easier and more
bearable by taking their minds off what they are doing and making them feel
more detached from the situation {Gossop et al,, 1994; Silbert ef al,, 1982;
James, 1976). There is little doubt that the risks involved with their work, such
as having large numbers of partners and infrequent use of condoms and the
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incidence of violence on the job, are also sources of great anxiety that may be
suppressed by the use of drugs and alcohol. Inciardi (1993) has demonstrated
that crack using prostitutes in particular, especially those that exchange sex for
crack, have even more distressful working conditions, often having no control
over the kinds of sexual activities in which they engage or even the number of
partners involved. In some crack houses, a “house girl” is hired to provide sex,

in whatever form and with however many people, to the house’s customers i
exchange for crack, food and a place to stay. Other women who come to crack
houses to get high are often willing to perform debasmg and perverse acts for
even a hit off a crack pipe (Inciardi). It is not surprising given these work
conditions that prostitutes have also been found to feel stigmatized by society
due to the nature of their work (El-Bassel et al., 1997; Fullilove et al,, 1992).
Our research also suggests that these feelings of stigmatization may lead
women who are prosututmg to feel guilty about their occupatlon and to turn fo
drugs as a means of escaping guilty feelings.

The findings from our study are particularly informative given our hrmted
knowledge about psychological distress and drug use among prostitutes who
use crack cocaine. Previous research on prostitution among crack users has
found that prostitution leads to psychological distress in a sample of street
recruited, predominantly drug-using women (El-Bassel, 1997}, our study
expands upon this work by suggesting that prostitutes may increase their drug
use as a means to cope with the psychological distress caused by prostitution.
Thus, it may be that women begin to prostitute in order to finance their drug
habits, but their drug use may increase over time out of a need to ameliorate
psychological distress that is brought about by the degrading nature of their
work. As part of a qualitative analysis, Feucht {1993) described a similar
relationship between drug use and prostitution in which drug use was seen both
as an addiction that necessitated prostitution as a means of obtaining crack and
as a useful means of coping that enabled prostitutes to deal with the distress
brought upon by their occupation.

While we are suggesting that it is necessary to address the mental health
issues of prostitutes in ‘order to fully understand the interplay between
prostitution and drug use, it is just as important to contextualize our findings
within 2 broader framework that acknowledges the social, economic, and
political factors that indirectly shape the lives of prostitutes. Few women

would choose prostitution if they were not consfrained by their lack of

education and/or the absence of jobs that pay a living wage for single mothers.

Such barriers to adequate wages are clearly an issue for our sample, given that

the majority of them have a minimal level of education, are single, and have

children (see Table 1). Thus, the prevalence of prostitution could be reduced by
‘not only attending to the mental health needs of prostitutes that appear fo

perpetuate the prostitution-drug use cycle, but in addition by addressing the
" larger social and-econornic forces that also confribute to their need to engage in
prostitution.
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The findings of this anaiyszs should be viewed in light of the limitations of
secondary data. The study group was restricted to a single convenience sample
of urban African American women who smoke crack cocaine, and the results
should be interpreted without generalizing beyond the sample. Another
limitation is that a social desirability bias could affect the validity of the data;
however, in our experience, women such as the ones selected for our sample
accurately report activities such as prostitution, drug use, and sexual abuse. If
there are biases, we believe that it is because these events are being
underreported. :

However, despite the limitations, we believe that this descriptive study

}“;;vv[u-..s ;uSlghtS that will lead o ﬁ»tnrn miore mgmrnue 1nvechncﬁnn¢

A A o e e b daF g

Certainly, further rtesearch that advances knowledge about the lives of
prostitutes and the negative consequences of prostitution is needed to assist
health care providers and policy makers in understanding and helping this
population. Evaluation of substance abuse ftreatment for underprivileged
women that accounts for sexual trauma should also be done to determine the
most effective methods of intervention. '
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This matter is before the Court on the Attorney General’s Motion to Dismiss, joined in by
defendants George Gascon, in his official capacity as District Attorney of the City and County of
San Francisco; Edward S. Berberian, Jr., in his official capacity as District Attorney of the County
of Marin; Nancy E. O'Malley, in her official capacity as District Attorney of the County of
Alameda; and Jill Ravitch, in her official capacity as District Attorney of the County of Sonoma.
The Court has reviewed and considered the motion, the request for judicial notice filed therewith,
and the papersfiled in support of and in opposition to the motion.

As apreliminary matter, the Court finds that the requirements for judicia notice have been
met. Intri-Plex Technologies, Inc. v. Crest Grp., Inc., 499 F.3d 1048, 1052 (9th Cir. 2007). The
Court therefore grants the Attorney General’ s request for judicial notice.

With respect to the motion itself, the Court finds good cause to grant the motion.
Prostitution and the solicitation of prostitution are crimesin California, punishable as
misdemeanors under California Penal Code section 647(b). The complaint asks this Court to
strike down section 647(b), claiming that, on its face and as applied, the law violates their
Fourteenth Amendment rights to substantive due process, their First Amendment rights to free
speech and freedom of association, and analogous provisions of the California Constitution.

The standard for review of the statuteisrational basis, not heightened or strict scrutiny. See
Romero-Ochoa v. Holder, 712 F.3d 1328, 1331 (9th Cir. 2013). Thereis no fundamental right to
engage in prostitution or to solicit prostitution. Neither is prostitution or solicitation expressive
conduct protected by the First Amendment. Arcarav. Cloud Books, Inc., 478 U.S. 697, 704-05,
707 (1986). And the relationship between prostitute and client is not an expressive association
protected by the First Amendment. IDK, Inc. v. County of Clark, 836 F.2d 1185, 1195-96 (9th
Cir. 1988). There also exists no substantive due process right to work as a prostitute. See Bd. of
Regents of State Colleges v. Roth, 408 U.S. 564, 572 (1972).

Plaintiffs’ analogous claims under the California Constitution are barred by the Eleventh
Amendment, Pennhurst State Sch. & Hosp. v. Halderman, 465 U.S. 89 (1984). But even if they

were not, they are foreclosed by multiple California decisions upholding the constitutionality of
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section 647(b). See, e.q., Peoplev. Caswell, 46 Cal. 3d 381, 390, 250 515 (1988); People v.
Superior Court (Hartway), 19 Cal. 3d 338 (1977).

Section 647(b) isfacially constitutional. Itisrationally related to California sinterest in
deterring human trafficking and coercion, violence against prostitutes, the spread of AIDS and
venereal disease, and crimes incidental to prostitution, as well as California sinterest in deterring
commodification of sex. See Coyote Publ’g, Inc. v. Miller, 598 F.3d 592, 600, 603 (9th Cir.
2010) (acknowledging the link between prostitution and trafficking in women and children and
holding that alegislature appropriately may object to prostitution’s “commodifying tendencies —
to the buying and selling of things and activitiesintegral to arobust conception of
personhood. . . .”); United States v. Carter, 266 F.3d 1089, 1091 (Sth Cir. 2001) (holding that
prostitution carries with it the risk of physical injury); Love v. Superior Court 226 Cal. App. 3d
736 (1990) (upholding mandatory AIDS testing and counseling for person convicted of soliciting
where the Legislature * has determined that those who engage in prostitution activities represent a
high-risk group in terms of their own health, in contracting AIDS, and in terms of the health of
others, in spreading the virus’).

Plaintiffs’ as-applied challenge fails because their alegations are not directed at a specific
application of the statute. See, e.g., Foti v. City of Menlo Park, 146 F.3d 629, 635 (9th Cir. 1998).
The complaint alleges no facts that would make an otherwise valid statute unconstitutional as
applied to the individua plaintiffs.

Leave to amend the complaint need not be granted if “it is clear that the complaint could
not be saved by an amendment.” Livid Holdings Ltd. v. Salomon Smith Barney, Inc., 416 F.3d
940, 946 (9th Cir. 2005). The complaint cannot be amended to save plaintiffs facial chalengeto
the statute. And any as-applied challengeis not ripe, asthe factual allegations of the complaint
establish that none of the individual plaintiffsis engaged in conduct that violates the law, and
therefore noneis currently at risk of prosecution. See Hoye v. City of Oakland, 653 F.3d at 857-
58 (observing that the court generally declinesto entertain as as-applied challenge that would
require it to speculate as to prospective facts); Legal Aid Serves. v. Legal Serves. Corp., 608 F.3d

1084, 1096-97 (9th Cir. 2011) (holding that enforcement actions against othersis not tantamount
3

[Proposed] Order Granting Attorney General’s Motion to Dismiss with Prejudice (4:15-CV-01007-JSW)




© 00 N o o b~ w N Pk

T T N T N N N S N S N N S T e e S T S
oo N o o M WwWODNBPBP O O 0o N oo o dD wWDN -, O

Case4:15-cv-01007-JSW Document21-9 Filed05/08/15 Page4 of 4

to an enforcement action against plaintiffs and does not support an as-applied challenge); see also
Bell Atl. Corp. v. Twombly, 550 U.S. at 555 (holding that complaint must alege facts sufficient to
“raise aright to relief above the speculative level”).

The Motion is hereby GRANTED and thisactionisDISMISSED WITHOUT LEAVE
TO AMEND.

IT 1SSO ORDERED.

Dated:

The Honorable Jeffrey S. White
United States District Judge
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